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Summary 


The present report contains the findings and recommendations of the Special 
Rapporteur on torture and other cruel, inhuman, and degrading treatment or punishment, 
from his visits to the Republic of Tajikistan from 10 to 12 February 2014 and to Tunisia 
from 4 to 6 June 2014. The purpose of these visits was to evaluate progress made by the 
Government with respect to the implementation of recommendations from the Special 
Rapporteur’s report (A/HRC/22/53/Add.1) following his May 2012 visit to Tajikistan, and 
from his report (A/HRC/19/61/Add.1) following his May 2011 visit to Tunisia. The Special 
Rapporteur expresses his appreciation to the Governments of the Republic of Tajikistan and 
Tunisia for the invitations to conduct follow-up, and highlights that this constitutes a good 
practice and an example for other States to follow in their cooperation with the United 
Nations Special Procedures of the Human Rights Council. 


In Tajikistan, the Special Rapporteur welcomes the fact that the Government has 
made considerable efforts to improve the situation of torture and ill treatment and to 
implement his recommendations in a systematic and comprehensive way, but notes that 
substantial changes still need to take place to ensure that many of the legal measures and 
policies adopted work effectively to prevent and eliminate torture and other ill-treatment. 
While welcoming the. adoption of new legislation bringing the definition of torture in line 
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with international standards and decrees guaranteeing the availability of safeguards to 
prevent torture from the moment of arrest, he urges the State to ensure that concrete 
practical changes result from legislative and policy improvements. 


Serious concern is expressed about allegations of reprisals against detainees who 
have spoken or complained of mistreatment in detention, and about the fact that torture and 
ill-treatment continue to take place under similar circumstances to those observed in 2012, 
particularly during the first hours of detention and interrogation in police custody and in 
some pre-trial detention facilities. In this context, the Special Rapporteur recommends that 
Tajikistan ratify the Optional Protocol to the Convention against Torture (OPCAT) as a 
matter of priority and ensure the implementation of an effective National Preventive 
Mechanism (NPM), alongside independent monitoring by civil society 


In Tunisia, the Special Rapporteur was encouraged to find that the spirit of reform 
and human rights brought by the 2011 Revolution continues in Tunisia today, and 
expressed his appreciation for the fact that his former report and recommendations were 
well-received by the authorities. While congratulating the State for positive institutional 
and legal reforms it has undertaken since his last visit, he urges the Government to continue 
seizing the momentum generated by the State’s transition to democracy to achieve 
accountability to end the cycle of impunity for gross violations of human rights, and ensure 
access to justice, including redress to all victims of torture and their families. The State’s 
commitment to eradicating torture must be accompanied by practical measures, including 
the adoption of appropriate safeguards designed to prevent torture and ill-treatment, such as 
shortening the legal period of garde a vue and guaranteeing access to a lawyer from the 
moment of deprivation of liberty, in both law and practice. 


The Special Rapporteur expresses concern about the fact that torture and ill- 
treatment continue to take place in Tunisia today, particularly in the context of counter- 
terrorism and as a means of conducting investigations and extracting confessions, and 
about some notable shortcomings in the national definition of torture, which is not in line 
with that of the Convention against Torture. He hopes that the Government will do more to 
ensure prompt, independent, and impartial investigations into all allegations of torture and 
ill-treatment, prosecutions and conventions in accordance with the severity of the crime, 
and the provision of reparations, including as full rehabilitation as possible. The Special 
Rapporteur welcomes Tunisia’s ratification of the OPCAT and its establishment of an NPM 
and urges the Government to ensure that this body is adequate staffed and resourced. 
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I. 


Republic of Tajikistan 


Introduction 


if. The Special Rapporteur on torture and other cruel, inhuman, and degrading 
treatment or punishment, Juan E. Méndez, conducted a follow-up visit to the Republic of 
Tajikistan from 10 to 12 February 2014, at the invitation of the Government, with the 
support of the Anti-Torture Initiative of the American University Washington College of 
Law Center for Human Rights & Humanitarian Law. 


ahs The purpose of the visit was to evaluate the progress made by the Government with 
respect to the implementation of recommendations from the Special Rapporteur’s report 
(A/HRC/22/53/Add.1) following his 10 to 18 May 2012 visit to Tajikistan. The Special 
Rapporteur is grateful to the Government of Tajikistan for this invitation to conduct follow- 
up and emphasizes that it constitutes a good practice and example for other States to follow. 


a During the three-day follow-up visit, the Special Rapporteur met with high-level 
officials from different Government agencies, including the Minister for Foreign Affairs, 
the Minister of Interior Affairs, the Prosecutor General, the Minister of Justice, the Head of 
the Department of Execution of Criminal Sentences at the Ministry of Justice, the Chair of 
the Supreme Court, representatives of the Constitutional Court, the Chair of Parliament and 
the Chair of Parliamentarian Committee on Legislation and Human Rights, the Head of the 
Department for Human Rights Guarantees of the Presidential Administration, the 
Ombudsman, the Head of the State Committee for National-Security, the Minister of 
Health, the Head of the Republican Centre for Forensic-Medical Expertise under the 
Ministry of Health, and the Minister of Defense. The Special Rapporteur also met with 
representatives of United Nations agencies, other international. organizations and of civil 
society organizations, as well as with victims of torture and their relatives. Additionally, the 
Special Rapporteur visited places of deprivation of liberty in Dushanbe. 


4. The Special Rapporteur would like to thank the Government for its openness and 
availability to meet and to participate with high-level representatives in the productive 
roundtable discussion with civil society held on 12 February 2014. The Special Rapporteur 
also expresses his gratitude to the Government for allowing him unimpeded access to 
places of detention, in accordance with the terms of reference for fact-finding missions by 
special rapporteurs. The Special Rapporteur thanks civil society representatives for their 
participation in this event and for their extensive assistance in monitoring and assessing the 
implementation of his recommendations. 


5: The Special Rapporteur shared his preliminary findings with the Government at the 
close of his mission. On 7 March 2014 he sent an advanced preliminary version of the 
present report to the Government. 


Legal and Institutional Framework to Combat and Prevent Torture 
and I[ll-Treatment 


6. The Special Rapporteur is satisfied with the serious and systematic approach that the 
Government has taken towards his recommendations. He congratulates the Government for 
the development of a National Action Plan to implement the recommendations related to 
the prohibition of torture and ill-treatment issued by the Special Rapporteur and by the 
United Nation Committee Against Torture after its review of Tajikistan. The Special 
Rapporteur found the National Action Plan satisfactory in that it attempts to identify 
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practical steps to implement recommendations and involves different branches of the 
Government in its execution. He regrets, however, that civil society was not consulted in 
the development or implementation of the Action Plan, and encourages the Government to 
ensure greater consultations with civil society in the development and implementation of 
future measures designed to combat and prevent torture and ill-treatment. Cooperation with 
civil society should be institutionalized through inclusion of representatives of independent 
organizations as full-fledged members of the Commission on the Implementation of 
International Obligations in the Field of Human Rights, which should play an active role in 
coordinating and monitoring the progress of implementation of recommendations made by 
United Nations human rights mechanisms. The Special Rapporteur notes that in some areas, 
the Action Plan lacks specificity and measurable standards, making a proper assessment of 
its implementation difficult. 


ilk The Special Rapporteur praises the Government for its stated commitment to 
implementing the Action Plan and for taking action on some of his recommendations, for 
instance by placing cameras in some temporary detention centers. He recognizes the 
Government’s efforts to instruct law enforcement officials, including police officers, on the 
absolute prohibition of torture and ill-treatment in international and domestic law, through 
statements by high officials, seminars, and conferences held in 2012 and 2013. The Special 
Rapporteur was pleased to hear that 60 seminars have been conducted in the last two years 
on prohibition of torture, that the Police Academy has introduced a course on human rights 
while combatting terrorism, and that professional capacity building initiatives for police 
officers, including training sessions and seminars with civil society, have been undertaken. 
He welcomes the Government’s new strategy for police reform for 2013 to 2020, which has 
the objectives of encouraging transparency, building relationship with the public, 
preventing repeated violations, and improving personnel welfare and working conditions, 
and hopes that such institutional reforms will be effectively implemented in collaboration 
with civil society. 


8. The Special Rapporteur cails on the Government to continue pursuing the vigorous 
and accelerated implementation of the Action Plan and its recommendations, and is 
encouraged by the authorities’ stated intention to update the Action Plan. He urges the 
Government to incorporate concrete measures and to designate timelines, authorities 
responsible for oversight, as well as measurable standards for implementation and 
accountability. In line with overall OHCHR policy, the Government may consider 
incorporating the recommendations of the Special Rapporteur into one comprehensive 
national human rights action plan that could ensure holistic implementation of the 
recommendations of all United Nations human rights mechanisms, including those of the 
future Universal Periodic Review scheduled for early 2016. 


The prohibition of torture in national legislation 


od, The Special Rapporteur remains concerned that although the Criminal Code was 
amended in 2012 to incorporate a definition of torture in line with Article 1 of the 
Convention against Torture (the “Convention”) in Article 143.1, the punishments imposed 
for the crime of torture are not commensurate with the gravity of this crime. Although 
Article 143.1 includes several aggravated instances of torture that can be punished by up to 
fifteen years of imprisonment, in practice punishments of no more than 2 to 5 years of 
imprisonment are imposed, and even these are frequently reduced and suspended. In order 
to ensure that the criminalization of torture will dissuade its occurrence, the Special 
Rapporteur urges the Government to establish a punishment in accordance with the severity 
of the crime. The Special Rapporteur was also informed that amnesties continue to apply to 
the crime of torture. He reminds the Government that torture is absolutely prohibited under 
international law and that States have a fundamental obligation under the Convention to 
investigate, prosecute, and punish all acts of torture. Although sentence commutation, as 
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long as the reduced sentence still reflects the severity of the crime, may be admissible under 
international law, amnesties and pardons for acts of torture create opportunities for 
impunity in violation of Tajikistan’s international legal obligations. The Special Rapporteur 
recommends that the Government amend its legislation to reflect the unavailability of 
amnesties for the crime of torture. 


Safeguards and prevention 


10. | The Special Rapporteur welcomes the incorporation, through a June 2012 Supreme 
Court Decree interpreting article 143.1 of the Criminal Code, of a clear interpretation of the 
application of safeguards against torture and ill-treatment from the time of apprehension of 
suspects, as well as of the concept of inadmissibility of evidence obtained through illegal 
methods. Although the Special Rapporteur was able to acknowledge the adoption of this 
Decree in his previous report, he is now able to appreciate that it has been well received by 
civil society, and expanded through specific manuals aimed at training public officials in its 
implementation. 


11. | Nevertheless, as was the case in 2012, the Special Rapporteur remains concerned by 
serious shortcomings in the implementation of effective procedural safeguards during the 
first hours of arrest and detention, despite their availability in the Code of Criminal 
Procedure (CCP) and relevant regulations or decrees. The practical denial of fundamental 
guarantees including the prompt registration of detention upon arrival at a police station! 
the right to a lawyer from the moment of deprivation of liberty,’ the right to independent 
medical examinations in custody, and the right to be brought before a judge within 72 hours 
of detention, make persons deprived of their liberty extremely vulnerable to torture and ill- 
treatment. 


12. The Special Rapporteur welcomes reports that a Government Working Group is 
considering proposing changes in legislation to reduce the current maximum 12-hour period 
required for notifying detainees’ family of a person's detention and granting them access to 
a lawyer, and that of 72 hours for bringing detainees before a judge. However, the Special 
Rapporteur reminds the Government that any improvement in legislation must be 
accompanied by meaningful practical implementation of guarantees. The Government must 
additionally ensure that the failure to comply with and implement existing legal provisions 
is considered a severe fault and accompanied by appropriate sanctions, and not mere 
disciplinary measures. 


Registration of arrest, family notification and the duration of pre-charge detention 


13. . According to Article 94 of the Criminal Code, an arrest occurs when an individual is 
brought to an investigative body and subjected to temporary detention in a special facility 
defined by the Code. However, the moment of actual arrest is defined only in a Decision of 
the Plenum of the Supreme Court, which does not have the force of a binding legal 
obligation. The Special Rapporteur reminds the Government that deprivation of liberty 
must be understood to begin at the moment of a suspect’s apprehension, regardless of 
location, and that detainees must be entitled to procedural safeguards from the moment of 
actual arrest, even before their registration, in both legislation and in practice 


14. The Special Rapporteur was pleased to learn that a Government instruction issued 
after his May 2012 visit clarifies the State’s obligation to register detainees promptly at the 


Code of Criminal Procedure, art. 94.1. 
Code of Criminal Procedure, arts. 22.1 and 49.2 
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time of detention and to record this information in one register.’ However, he is concerned 
by reports that this obligation is still not universally guaranteed in practice, despite the fact 
that the falsification of dates and times of apprehension is now a criminal offense under 
Articles 323, 358 and 359 of the Criminal Code, and despite reports that there has been a 
reduction in cases of detainees not being properly registered. Proper registration should 
include details regarding the names of all the officers involved in the detention, the 
circumstances of the arrest, and the physical condition of the detainee. 


15. The Special Rapporteur regrets that he was unable to determine whether law 
enforcement officers in practice notify detainees’ counsel or family members of their 
transfer between facilities, including for purposes of interrogation, or whether the 12 hour 
time frame within which family members must be informed of an arrest under Article 100 
of the CCP is respected in practice. 


16. The Special Rapporteur urges the Government to reduce the period of lawful pre- 
charge detention to 48 hours in line with acceptable international standards. He expresses 
particular concern about authorities’ reported failure to adhere to the legal 72-hour limit for 
releasing suspects or bringing them before a judge and transferring them to pre-trial 
detention facilities. There have been reports that judges are able to extend the initial 72 
hour period by an additional 72 hours, during which detainees may remain in police 
custody, and that in exceptional cases suspects are detained for even longer periods of time. 


Access to Lawyers 


17. The Special Rapporteur remains highly concerned about the lack of adequate access 
to independent legal counsel in Tajikistan. Despite the fact that legislation provides for 
immediate access to legal counsel, in practice lawyers face numerous obstacles when trying 
to meet with their clients, particularly in the immediate aftermath of arrest and during pre- 
charge and pre-trial detention. Some lawyers have reported only seeing their clients at 
remand hearings, while others have been obliged to present specific permits that are not 
required by law or to request permission from investigators, judges, or prosecutors, before 
being allowed to meet with clients. Instances have also been reported in which lawyers 
were not permitted to meet with their clients in private. Particular concern is expressed 
about reports that access to lawyers varies regionally and frequently depends on whether 
investigators choose to permit access to counsel, as well as about reports that some lawyers 
have been subjected to threats or reprisals for their work. 


18. | The situation appears to be even more complex once an individual is convicted as 
legislation mandates that convicted detainees must request access to their lawyers in 
writing. The Special Rapporteur was informed of several cases where lawyers were denied 
permission to see their clients because of the lack of this formality, even when there were 
allegations of mistreatment. In addition, he expresses concern regarding the weakness of 
the system through which detainees are assigned a lawyer when they do not have legal 
counsel of their own, including allegations that lawyers provided by the Government 
sometimes lack the necessary independence, and that there is an absence of an oversight 
mechanism to ensure they provide the best defense and representation to their clients. He 
also urges the State to provide indigent defendants with pro bono legal service, when 
necessary. 


19. The Special Rapporteur was informed about an ongoing initiative to reform the 
provisions that govern the legal profession (“Ob Advokature’’), and is troubled by reports 


The Code of Criminal Procedure, art. 94, states that a report must be drawn up stating the grounds, 
place, and time of detention within three hours of arrest, and the suspect must be informed of his or 
her rights. 
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that the draft law may undermine the independence of lawyers by placing the Ministry of 
Justice in charge of the Qualification Commission tasked with issuing and withdrawing 
licenses, and by requiring re-qualifications, which could make lawyers vulnerable to 
administrative controls and arbitrary license revocations, as well as by mandatory 
relicensing, which is foreseen in the draft law. The Special Rapporteur has heard that the 
Lower House of Parliament voted for the adoption of the law on January 7, 2015, and that it 
is now pending approval by the Upper House of Parliament and the President. He regrets 
that despite consultations undertaken with lawyers and civil society, the law’s provisions 
appear to fall short of international human rights standards relating to the independence of 
the legal profession. The Special Rapporteur urges the Government to remove all legal and 
practical obstacles to detainees’ unimpeded access to independent and adequate legal 
representation. He recommends that measures to achieve these ends be included, in specific 
detail, in the revised National Action Plan or a future comprehensive national human rights 
action plan. 


The right to undergo a medical examination and the right to forensic examinations in 
accordance with the Manual on the Effective Investigation and Documentation of Torture 
and Other Cruel, Inhuman or Degrading Treatment or Punishment” (Istanbul Protocol) 


20. The Special Rapporteur heard that a Government Instruction approved on October 
24, 2012 by joint order of the Prosecutor General and heads of law enforcement agencies 
guarantees the right to medical examinations for all detainees. While welcoming this 
instruction, he is concerned that it is currently only for the internal use of law enforcement 
bodies, and urges its implementation in legislation. The Special Rapporteur learned that 
only one temporary detention facility in Dushanbe has a medical officer regularly on duty 
to conduct medical examinations upon the reception and registration of detainees. In other 
temporary detention centers, visual inspections are reportedly carried out by on-duty police 
officers, or an external doctor is called in for an examination, if requested by the detainee. 
However, the Special Rapporteur has received troubling reports that while suspect are 
brought to trauma centers or other medical facilities for the purpose of ensuring that they do 
not present signs of bodily trauma before being brought to temporary detention facilities, in 
practice the employees of these facilities issue pre-signed documents confirming the 
absence of signs of torture and other ill-treatment without conducting the requisite 
examinations. 


21. ‘In this context, the Special Rapporteur is concerned that medical examinations are 
not routinely practiced on all detainees being admitted to police stations or temporary 
detention facilities, and recalls his recommendation that authorities must ensure timely 
access to independent medical examinations, including psychological evaluations, at the 
time of arrest and upon transfer to and between places of detention, for all detainees. He is 
also concerned that the number of qualified personnel in temporary and pre-trial detention 
facilities has not increased, with reliable sources reporting a serious lack of qualified 
medical professionals in places of detention. He urges the Government to ensure that 
appropriate amounts of funding and resources are used to endow prison medical personnel 
and facilities, and that a lack of resources cannot be used as a reason for failing to comply 
with the relevant international and domestic legal obligations. The Special Rapporteur 
thanks the Ministry of Health for the information that compulsory medical exams are 
practiced on all persons entering prisons from pre-trial detention facilities. 


22. |The Government has a further obligation to ensure that medical staff in all places of 
detention are truly independent from law enforcement. The Special Rapporteur remains 
concerned by reports that medical personnel, who serve under the Ministry of Justice, do 
not always properly document and record detainees’ injuries due to pressure from 
investigative authorities, and these are sometimes only recorded at the discretion of the 
investigator. The Special Rapporteur has heard that prison medical professionals are 
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supervised by the Ministry of Health and that prisoners alleging to have been subjected to 
torture are referred to doctors affiliated with the Ministry of Health. However, he was also 
told that these medical professionals also sign contracts with the Ministry of Justice and are 
accordingly under its de facto supervision. He urges the Government to ensure that all 
medical personnel are in practice under the authority of the Ministry of Health, rather than 
the Ministry of Justice, and to further ensure that the law is amended so that non-State 
medical experts are also permitted to provide expertise in court, which is currently not 
provided for in legislation. 


23. | The Special Rapporteur was able to visit the new premises of the Center for Forensic 
Medicine under the Ministry of Health and learn about initiatives to familiarize forensic 
experts with the Istanbul Protocol, as per his 2013 recommendation. The Special 
Rapporteur thanks officials for the information that 60% of medical personnel associated 
with the Center have been trained by international experts, but notes with concern 
conflicting reports that only three physicians have received training on detecting signs of 
torture and two forensic specialists have attended specific training on the Istanbul Protocol. 
The Special Rapporteur has also learned that the Minister of Health and Social Healthcare 
in December 2012 called for the establishment of a Working Group to develop guidelines, 
manuals, and instructional materials on forensic examinations, including the documentation 
of physical and psychological evidence of torture, in line with the Istanbul Protocol. He was 
pleased to learn that civil society partners were included in the Working Group, and 
followed up on the initiative by conducting three training sessions for more than eighty 
participants, including forensic experts, medical personnel of closed institutions, 
physicians, psychologists, judges, prosecutors, lawyers, and prison staff. The Special 
Rapporteur congratulates the Government for such developments that will help improve the 
detection, investigation, and prosecution of cases of torture and ill treatment, as well as 
facilitate its prevention, and encourages authorities to continue efforts to improve the 
availability and quality of medical and forensic services. The Government should develop, 
in consultation with the civil society, appropriate Medical Clinical Protocols for the 
identification of torture cases in line with Istanbul Protocol requirements, and ensure their 
use by all relevant medical personnel, including those at primary healthcare facilities, 
emergency doctors and medical personnel in all detention facilities. 


Exclusionary Rule 


24. The Government needs to implement further safeguards to ensure that evidence 
obtained from torture and ill treatment is not used for any purposes during any judicial or 
administrative procedures. Although the exclusionary rule is guaranteed in domestic 
legislation, the Special Rapporteur heard several complaints regarding the use of torture- 
tainted evidence and he regrets that this important issue was not specifically included in the 
Action Plan, despite relevant recommendations in his 2013 report. Article 88(3) of the CCP 
outlaws the use in judicial proceedings of evidence obtained by illegal methods, such as 
force, intimidation, torture, and inhumane treatment, and the June 2012 Supreme Court 
Decree clarifies the inadmissibility of illegally obtained evidence.* However, the Special 
Rapporteur has heard that, in practice, judges tend to admit evidence obtained by unlawful 
means including torture, other ill-treatment, and psychological pressure. The Special 
Rapporteur has not heard of any case in which courts have excluded unlawfully evidence, 
despite numerous allegations by defendants of torture and ill-treatment. It has further been 


Code of Criminal Procedure art. 171 prohibits the use of violence, threats, or other illegal means in 
dealing with persons under investigations, while art. 10 states that individuals in criminal proceedings 
may not be subjected to violence, including torture and other forms of ill-treatment. 
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reported that serious inquiries into such allegations, including questioning and investigation 
of officers, are rarely conducted. 


25. The Special Rapporteur reminds the Government that the exclusion of torture- 
tainted evidence in any proceedings and in any form is a fundamental international 
obligation under article 15 of the Convention against Torture, which aims to ensure the 
inefficacy of the use of torture and ill treatment during investigations. To strengthen this 
safeguard, he recommends that the Government act to exclude not only evidence obtained 
from torture and ill treatment, but also evidence obtained in violation of due process 
guarantees. Moreover, the Government should ensure that confessions are only admissible 
when given in presence of a lawyer and ratified before a judge, and there should be a 
presumption against evidence obtained in the absence of a lawyer or before a detainee is 
brought to a judge. In fulfilling their responsibility to protect the integrity of the criminal 
procedure, judges and prosecutors should take an active role in ensuring compliance with 
this protection measure. 


26. In addition, it is reported that there is still no mechanism in place whereby evidence 
obtained under duress is declared inadmissible, and no provisions enabling lawyers to seek 
legal recourse for illegally obtained evidence. This is particularly troublesome given 
allegations that torture and ill-treatment are often practiced for the specific purpose of 
extracting confessions to be used in criminal proceedings, particularly during the first hours 
of interrogation in police custody and in some temporary detention facilities. The Special 
Rapporteur urges the Government to implement legislation prescribing measures to be 
taken by Courts should evidence appear to have been obtained unlawfully, and insists that 
formal complaints by victims should not be required for the necessary investigations. 


Assessment of the situation 


Allegations of Torture and Ill-Treatment 


27. Despite a noticeable improvement in the legal and institutional framework and a 
well-intentioned eagerness to implement the recommendations and ultimately eradicate 
torture and ill treatment, the Special Rapporteur observed that torture and ill-treatment 
continues to be a problem in Tajikistan. Moreover, torture and ill-treatment continue to take 
place under similar circumstances to those observed in 2012, particularly during the first 
hours of detention and interrogation in police custody, in pre-trial detention facilities 
(SIZO), including those run by the State Committee of National Security and the 
Department (GKNB), in a number of temporary detention centers (IVS), and in units of the 
Department of Fight Against Organized Crime (UBOP), which operates under the Ministry 
of Internal Affairs. Torture and mistreatment are usually associated with the purposes of 
extracting self-incriminating evidence to be used in criminal proceedings, confessions, and 
money. The Special Rapporteur received information from civil society organizations, 
victims of torture and their relatives about specific cases of mistreatment consistent with 
this observation. He also received credible testimonies from several prisoners who were 
interviewed at random in the places of detention visited. He also heard complaints about 
prison staff mistreating prisoners and, in some cases, requiring bribes in order to release 
prisoners from isolation. 


28. As in his previous report, the Special Rapporteur continues to be concerned by 
reports that juveniles in conflict with the law are mistreated during arrest and in various 
stages of detention. He regrets that the Government has not provided information on the 
implementation and results of the national plan of action for juvenile justice reform (2010 — 
2015), and by the lack of juvenile courts and judges specialized in juvenile justice. He 
remains troubled by reports that children younger than 14 (the age of criminal 
responsibility) continue to be subjected to arrest and detention, and that youths aged 16 and 
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over are still kept in closed institutions for minor offenses. He urges the Government to 
make reforms in this area a priority. 


29. With regards to hazing in the military, representatives from the Ministry of Defense 
told the Special Rapporteur that they continue to face challenges with this practice, which 
was inherited from the former Soviet regime. He was told that officers have received 
training in this area and that a mailbox and hotline for complaints has been set up for all 
units. The Ministry of Defense reported that in the last two years there have been no 
complaints, despite the fact that reliable sources from civil society have reported at least 
three cases of individuals being subjected to ill-treatment in the context of conscription, as 
well as two cases of intimidation against conscripts’ families, in 2014. 


Investigation and Prosecution 


30. | The Special Rapporteur is concerned by reports that authorities in Tajikistan do not 
conduct prompt, thorough, and impartial investigations into all allegations of torture and ill- 
treatment, regardless of whether formal complaints are lodged, and despite the fact that 
Article 145.5 of the CCP requires prosecutors to reply in detail to all complaints within 
three days. The Prosecutor General’s Office has issued orders to prosecutors calling on 
them to provide detailed records and respond promptly to all complaints, as well as 
guidelines for the identification, prevention and investigation of torture allegations. 
Nevertheless, the Special Rapporteur has received credible reports that complaints are 
frequently summarily dismissed and investigations are terminated or suspended before they 
are concluded. 


eae Since 2012, there have been four convictions for the crime of torture, which does not 
appear to reflect the number of instances of torture alleged in the relevant period. It was 
also reported that in the case of one sentence of five years for torture, the convicted 
individual was released after only one year. The Special Rapporteur has also received 
troubling information that in the rare cases when law enforcement officials are prosecuted, 
they are often charged with less serious crimes, such as abuse of power, coercion or 
negligence. 


32. |The Special Rapporteur has been unable to obtain exact data on the numbers of 
completed investigations, prosecutions and convictions from the Government since his 
previous visit. For instance, the Government reported to the Human Rights Council that in 
2012, 22 complaints of torture were registered. It was reported that only seven criminal 
investigations were concluded and submitted to courts; that one criminal case was 
suspended, and that investigations were ongoing in another four cases. However, according 
to statistics from the Ministry of Internal Affairs, 61 complaints were registered in relation 
to torture and other ill-treatment in 2012, while the Human Rights Ombudsman reported 
that in 2012 he received 11 complaints about torture and other ill treatment. The Prosecutor 
General’s Office stated that 16 complaints were registered in 2013, and 7 in the first half of 
2014. 


33. Other sources informed the Special Rapporteur that four criminal investigations in 
total for complaints of mistreatment were underway at the time of his visit, with only two 
cases being brought for torture and two for abuse of power. Civil society typically reports 
higher number of complaints than the Government. For instance, NGOs and lawyers in 
Tajikistan have registered 137 complaints about torture and other ill-treatment between 
2011 and 2013 and 26 in 2014, but report that fewer than ten of these allegations of torture 
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or other ill-treatment appear to have been properly investigated.” The Special Rapporteur 
also heard that police officers and other law enforcement authorities are typically subjected 
to disciplinary sanctions as a response to allegations of torture and ill-treatment, rather than 
prosecution. 


34. In this context, the Special Rapporteur calls on the Government to increase efforts to 
ensure that all complaints of torture and ill treatment are duly investigated. He reiterates the 
obligation of authorities to initiative ex officio investigations whenever there are reasonable 
grounds to believe that torture or ill-treatment have been committed, and to order an 
independent medical examination if it is suspected that a detainee has been subjected to 
torture or ill-treatment. Representatives of the Prosecutor General’s Office informed that 
the Prosecutor General is briefed ex officio about all complaints of torture. Nevertheless, 
the Special Rapporteur remains deeply concerned that torture and ill-treatment are not 
effectively investigated, prosecuted and punished, perpetuating a cycle of impunity and 
allowing for continued violations. 


Complaint mechanisms 


35. The Special Rapporteur thanks the Government for information on its efforts to 
establish independent and effective complaints mechanisms. The Ministry of Interior has 
reported that it has set-up a website in three languages to receive complaints, and that 80 
complaints were submitted electronically in 2013, including 29 complaints related to law 
enforcement agents. It further reported that a telephone hotline has been established at the 
Ministry’s central and regional offices, which received 634 calls in 2013, 327 of which 
were related to Ministry personnel. The Ministry also reported that surveillance cameras 
have been set up in its Dushanbe facility, and that security cameras have been installed in 
other departments within the Ministry to monitor and control police actions during 
detention and arrests.° While the Special Rapporteur welcomes these developments, as 
well as information that the supervision of personnel and oversight have contributed to a 
33% crime rate reduction by Ministry staff, he would welcome additional information 
describing the specific results achieved by these innovations, including the outcomes of any 
investigation into discovered instances of torture and ill-treatment. 


36. While the Special Rapporteur welcomes the Government’s information that 
prisoners have direct access to prosecutors through complaint boxes in places of detention, 
and that the Prosecutor’s Office conducts regular checks in temporary detention facilities, 
he reminds the Government that each detainee must also be granted unimpeded and 
unsupervised access to prosecutors upon request. He would welcome additional 
information from the Government regarding the extent of accessible complaint 
mechanisms, including telephone hotlines and confidential complaint boxes, in all places of 
detention, and the results of actions taken by authorities on complaints. 


Reprisals 


37. The Special Rapporteur expresses deep concern about allegations of reprisals that 
took place after his visit in 2012 against people who spoke with him or complained about 
mistreatment. Reprisals constitute an important issue of concern, not only for the Special 


See Joint follow-up submission to the Concluding Observations of the United Nations 
Committee against Torture. Amnesty International and the Coalition against Torture of 
Tajikistan, April 2014, available at: 
http://tbinternet.ohchr.org/Treaties/CAT/Shared%20Documents/TJK/INT_CAT NGS TJK 
_17095_ E-pdf. 


° The Ministry of Interior is in charge of processing and analyzing this data. 
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Rapporteur, but for all United Nations human rights mechanisms. The Special Rapporteur 
reminds the Government that these actions are unacceptable and that serious efforts need to 
be made to ensure that these allegations are properly investigated and punished. Only by 
preventing reprisals will the Government ensure that more cases of torture are reported, 
detected, and punished, as required by domestic and international law. 


38. Although the Special Rapporteur commends the Government for passing the "Law 
On State Protection of Participants in Criminal Proceedings" and the "State Programme for 
Protection of the Participants of Criminal Proceedings” in November 2012, which aim to 
protect those who report allegations from reprisals, he remains deeply concerned by reliable 
reports from civil society that victims of torture typically decide against seeking redress due 
to fear of reprisals. The Special Rapporteur received credible testimonies about reprisals 
taking place within detention facilities against persons who complained of mistreatment, 
and heard reports that journalists investigating and reporting on detention conditions have 
been detained for their work. He urges the Government to take urgent and immediate 
measures to ensure that effective mechanisms are established and used in practice to protect 
complainants form reprisals. The Special Rapporteur has also heard that witness protection 
mechanisms are either not in place or ineffective. The Government regrettably did not 
provide details about the measures taken in or results of a program designed for the 
protection of participants in criminal proceedings for the years 2013 — 2016. 


39. Aside from expressing grave worries about a number of reported deaths in custody 
since his last visit,’ the Special Rapporteur conveyed his concern to the Government 
regarding information received in relation to the torture and death in custody of Hamza 
Ikromzoda and the mistreatment and reprisals against two other inmates who witnessed the 
torture and death of Mr. Ikromzoda. It was reported that a prison guard has been convicted 
for abuse of authority, rather than torture, in this case. The Special Rapporteur received 
particularly troublesome information concerning the mistreatment and transfer to other 
places of detention outside Dushanbe, following dubious criminal indictments and 
convictions, of two other inmates who witnessed this event. He urges the Government to 
conduct a thorough and independent investigation into these serious allegations of reprisals, 
to adopt and ensure, in practice, all necessary mechanisms and measures to protect victims 
of torture, their relatives, witnesses, and all other persons willing to testify or denounce acts 
of mistreatment, from reprisals. 


Non refoulement and Extradition 


40. The Special Rapporteur remains concerned about the lack of compliance with and 
legal recognition of the non-refoulement provision of the Convention. He regrets the lack of 
national legislation regulating the prohibition of extradition or deportation of persons to 
countries where they would be at risk of torture and ill-treatment. The Special Rapporteur 
was informed about several cases wherein individuals were extradited to places where they 
were at risk of being subjected to torture and ill treatment, including a case where one 
person reportedly died soon after being deported to Afghanistan. In addition, the Special 
Rapporteur was informed about the non-existence of appropriate legal recourses for lawyers 
to introduce the non-refoulement exception in an extradition proceeding and insufficient 
time to conduct meaningful risk assessments. 


41. The Special Rapporteur strongly recommends that the Government amend its 
legislation to ensure that the obligation not to extradite or deport or expel a person to a 
country where he or she faces a risk of torture or ill-treatment is duly recognized and that 
appropriate legal recourse, including access to legal counsel, are guaranteed to ensure 


7 See supra, note 5. 


13 


A/HRC/28/68/Add.2 


14 


compliance with Tajikistan’s obligation under Article 3 of the Convention Against Torture. 
In addition, the Special Rapporteur encourages the Government to benefit from 
international cooperation and oversight in these important issues, not least by allowing the 
United Nations High Commissioner for Refugees (UNCHR) to act as observers in the 
Commission on Determination of Refugees. The Special Rapporteur was encouraged by 
information from the Government that it is considering incorporating his recommendations 
on non-refoulement into law and perhaps drafting a new law on refugees. He also urges the 
Government to establish clear procedures in legislation for challenging the legality of 
extradition and deportation proceedings and decisions in courts. 


Reparations 


42. The Special Rapporteur remains concerned by widespread reports that victims of 

torture and ill-treatment and their families do not receive adequate reparations, including 
compensation and as full rehabilitation as possible. He reiterates his concern that a lack of 
domestic legislation ensuring the right of victims of torture to fair and adequate 
compensation, including the means for as full rehabilitation as possible, as required by 
Article 14 of the Convention Against Torture, is a significant obstacle to victims’ ability to 
obtain reparations. 


43. | Some sources informed the Special Rapporteur that the Ministry of Finance has not 
allocated any funds for reparations for victims of human rights violations, and that 
claimants are typically referred between different Government departments to make claims. 
It is further unclear whether the Ministry of Interior has budged funds for reparations. Some 
reports indicate that courts have on occasion called consultative meetings between officers 
and claimants, which result in informal guarantees of non-repetition, rather than in the 
provision of reparations. The Special Rapporteur congratulates the authorities for enforcing 
the three civil judgments providing compensation to the families of victims of torture, and 
urges the Government to continue to ensure that appropriate enforcement mechanisms exist 
in legislation -- and are used in practice -- to ensure that victims obtain redress and fair and 
adequate compensation, including the means for the fullest rehabilitation possible. 


Conditions in Places of Detention 


44. __ As with his previous visit, the Special Rapporteur found that conditions of detention 
in the places he visited were, in general, acceptable, although prisoners informed him that 
wall painting, mattresses, and warm clothes were provided shortly before his visit. He is 
particularly concerned by reports of corruption at high levels of prison authorities, some of 
whom reportedly appropriate funds allocated for the running of prisons. 


45. The Special Rapporteur recalls the concerns expressed by the United Nations 
Committee against Torture in its 2012 review of Tajikistan over inadequate sanitary 
conditions, poor ventilation, and a lack of hot water in detention facilities, as well as 
inadequate food and healthcare. During his visit, the Special Rapporteur heard that 
prisoners are often forced to rely on food brought by their families and other visitors for 
adequate nutrition. He also recalls concerns expressed by the Human Rights Committee in 
2013 about poor conditions in detention facilities and the widespread problem of 
tuberculosis. He praises the Government for recent reports detailing successful efforts 
implemented to prevent the spread of communicable diseases in prisons. 


46. | The Special Rapporteur remains particularly concerned about the harsh conditions to 
which persons sentenced to life, strict regimes, or isolation, are subjected. In all these 
regimes, detainees are confined to their cells for approximately twenty-three hours per day 
and face strict obstacles to contact with those outside the prison. In the case of prisoners 
serving life sentences, who are now allowed to receive four rather than two parcels per 
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year, and to receive visits twice, rather than only once a year, the Special Rapporteur 
reiterates his finding that the regime imposes unnecessarily harsh conditions, as compared 
with those in the general prison population. The small, unventilated and dark cells where 
prisoners in isolation regimes are kept also troubled the Special Rapporteur. At the same 
time, the Special Rapporteur continued to receive complaints about the poor quality of the 
food and medical services, and absence of recreational opportunities. 


Pre-trial and temporary detention 


47. The Special Rapporteur remains concerned about the excessive use of pre-trial 
detention in Tajikistan and about reports of torture and ill-treatment during pre-trial 
detention, including prolonged incommunicado detention. The Special Rapporteur has 
learned that there are 66 temporary detention centers (IVS) in Tajikistan under the authority 
of the Ministry of Internal Affairs, which are governed by the Ministry’s Order 1012 (No. 
31-12-2012 On the work procedure of temporary detention cells and escort units). 


48. The Special Rapporteur expresses concern about Article 111.1 of the CCP, which 
allows judges to authorize pre-trial detention and other preventive measures solely on the 
basis of the gravity of the alleged crime committed. He has learned that under Article 112 
of the CPC, pre-trial detention is set at 2 months, but may be extended for a maximum 
permissible period of up to 18 months, while Article 289 of the CCP stipulates that once a 
trial begins, the maximum period of detention is 12 months.’ However, he has also heard 
that in practice, these maximum periods do not apply if a case is sent back for investigation. 
It is further reported that the term of pre-trial detention and authorization for the extension 
of pre-trial detention beyond 12 months is requested by the Prosecutor General’s Office and 
approved by courts. In this context, the Special Rapporteur expresses concern about the 
reported lack of independence exhibited by judges in authorizing such measures. 


49. The Special Rapporteur has also heard troubling reports of conditions in pre-trial 
facilities (SIZO), including inadequate food, sanitation, the denial of family visits and of 
access to lawyers. Reports were given that pre-trial detention facilities permit only two 
family visits a month and no telephone calls, and that detainees are only permitted to use 
toilet facilities three times a day, and showers once a week. The Special Rapporteur has 
heard reports about the use of prolonged solitary confinement in rare cases. He welcomes 
the information that the facility of the Committee of National Security was renovated after 
his first visit, and provided with lights, medical examination rooms, and renovated 
bathrooms. He urges additional renovations in places of pre-trial and temporary detention 
throughout the country. The Special Rapporteur reiterates his recommendation for all 
detention facilities to be moved from the administration of the Ministry of the Interior to 
the Ministry of Justice. 


Monitoring of Places of Detention & Ratification of OPCAT 


50. | The Special Rapporteur remains particularly concerned about the lack of access to 
monitoring of places of detention. He was informed that general oversight continues to be 
conducted mostly by the Office of the Prosecutor General, which the Special Rapporteur 
believes cannot be a substitute for the need for independent judicial monitoring. 
Additionally, such prosecutorial oversight does not focus on receiving or detecting cases of 
torture, and there appears to be a relative lack of critical assessments or meaningful changes 
pursuant to these reviews. Moreover, the Special Rapporteur was not persuaded by the 
reasons given by the Government for denying access to the International Committee of the 
Red Cross (ICRC) to detention facilities in Tajikistan. He encourages the Government to 


8 Code of Criminal Procedure, art. 112. 
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review this measure and to engage with the ICRC to better understand how Tajikistan can 
benefit from their collaboration. 


51. The Special Rapporteur regrets that the Government has yet to ratify the Optional 
Protocol to the Convention against Torture (OPCAT) and create a National Preventive 
Mechanism (NPM) or similar institution. The Special Rapporteur reminds the Government 
that the obligation to prevent torture and ill-treatment is an obligation in its own right and 
appropriate preventive measures must be taken to ensure compliance with the Convention. 
The Special Rapporteur strongly believes that Tajikistan would highly benefit from 
ratifying OPCAT and from establishing and independent preventive monitoring institution. 
He encourages the Government to engage with the United Nations Sub-Committee on the 
Prevention of Torture (SPT), which has extensive experience with assisting Governments in 
implementing their obligations to prevent torture, even prior to the ratification of OPCAT. 
He insists that OPCAT can and must be ratified in spite of financial constraints and on the 
basis of a limited investment by the Government, and that the conditions necessary to ratify 
the Protocol, such as the Action Plan and an active civil society, already exist in the State. 


52. | The Special Rapporteur was encouraged by the good work of the Ombudsperson's 
Office, the expansion of its mandate, and the creation of a Monitoring Group for 
Penitentiary Institutions that is allowed to conduct pre-announced prison visits and ad hoc 
visits in collaboration with civil society. The Special Rapporteur was pleased to learn that 
the Monitoring Group visited nine closed institutions in 2014, including facilities for 
juveniles, a women’s prison, and temporary detention centers. However, he is troubled by 
reports that all visits were pre-planned, despite the fact that Monitoring Group’s 
Regulations allow for unannounced visits,’ and reminds the Government that monitoring 
places of detention must include unannounced visits. In addition, it has been reported that 
during the visits, members of the Group were unable to conduct confidential interviews 
with detainees, and had no access to documents, such as registers or internal regulations, in 
the majority of institutions visited. He is further concerned by reports that civil society was 
denied access to a facility in a case where there had been allegations of torture and 
mistreatment by State Department of Execution of Criminal Sentences (GUIN) staff. Civil 
society representatives have also complained that they are not granted full access to 
detention facilities for the purpose of following-up on urgent allegations of torture and ill- 
treatment, and that civil society feels it does not have full access to prisons where the 
Government does not wish to allow access. The Special Rapporteur is generally concerned 
that the Ombudsperson’s Office has neither capacity nor resources necessary to conduct 
regular monitoring and reporting, and that its activities focused on capacity building have 
limited impact. 


53. |The Government informed the Special Rapporteur about a number of initiatives to 
enhance the work of this Monitoring Group to ensure that its functions and organization 
comply with the requirements of an NPM or an "Ombudsman-Plus" model. The Special 
Rapporteur supports this initiative and hopes it is followed through, regardless of the 
ratification of OPCAT. The Special Rapporteur highlights the importance of the 
independence of the mechanism to be created and the participation of civil society, both in 
its creation and operation. In the case that the Governments opts for an Ombudsman-Plus 
model, the Special Rapporteur recommends that the functions related to the monitoring of 
places of detention be conducted by an entirely independent and qualified section of the 
Ombudsperson's Office. In addition, civil society should also have unimpeded access to 
make unannounced visits to places of detention, independently of an NPM or other 


The Regulation on the Monitoring Group was approved by the Ombudsman Order on 31 December 
2013. 
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Government-sponsored monitoring group, as recommended by the SPT Guidelines on 
NPMs. 


Conclusions and Recommendations 


54. The Special Rapporteur was pleased to find Tajikistan has made considerable 
efforts to improve the situation of torture and ill treatment and to implement the 
recommendations in a systematic and comprehensive way. Although these steps are 
clearly in the right direction, substantial changes still need to take place to ensure that 
many of the legal measures and policies adopted work effectively to prevent and 
eliminate torture and mistreatment. The Special Rapporteur finds that the majority of 
the recommendations issued in 2012 continue to apply today. While the he is 
encouraged by the adoption of new legislation that brings the definition of torture in 
line with the Convention and by the Supreme Court decree that guarantees the 
availability of safeguards to prevent torture from the time of arrest, he urges the 
Government to continue working to ensure that improved laws and policies result in 
concrete changes in practice. Furthermore, the punishment for torture and ill- 
treatment must be increased in accordance with the severity of these acts, and 
amnesty for these crimes must be specifically prohibited in the applicable legislation. 


55. The Special Rapporteur expresses serious concern about allegations of reprisals 
against detainees who have spoken or complained of torture and mistreatment in 
detention, as well as their families, lawyers, and journalists The Government must in 
particular insist on the investigation, prosecution and punishment of all allegations of 
torture and mistreatment. Tajikistan further needs to increase its efforts to develop an 
effective and independent prevention apparatus, including ensuring independent 
oversight of its places of detention and access by local and international civil society 
groups. In terms of safeguards against torture and ill-treatment, the State must, in 
legislation and practice, guarantee detainees' access to independent legal counsel and 
medical services and ensure the exclusion of evidence obtained through torture in all 
proceedings and in any form. He further recommends that Tajikistan ratify the 
OPCAT as a matter of priority and ensure the implementation of an NPM, as well as 
independent monitoring by civil society alongside the NPM. He hopes that this will 
assist the Government in these tasks and is taken into consideration in reviewing, 
updating, and implementing the National Action Plan. 
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Tunisia 


Introduction 


56. The Special Rapporteur on torture and other cruel, inhuman, and degrading 
treatment or punishment, Juan E. Méndez, undertook a follow-up visit to Tunisia from 4 to 
6 June 2014, at the invitation of the Government, with the support of the Anti-Torture 
Initiative of the American University Washington College of Law Center for Human Rights 
& Humanitarian Law. 


57. The purpose of the visit was to evaluate the progress made by the Government with 
respect to the implementation of recommendations from the Special Rapporteur’s report 
(A/HRC/19/61/Add.1) following his May 2011 visit to Tunisia. The Special Rapporteur is 
grateful to the Government of Tunisia for the invitation to conduct follow-up, and 
highlights that it constitutes a good practice and an example for other States to follow in 
their cooperation with the Special Procedures Branches of the United Nations Human 
Rights Council. 


58. During the three-day follow-up visit, the Special Rapporteur met with high-level 
officials from the Government including the Minister of Interior, the Minister of Justice, 
Human Rights and Transitional Justice, the Director General of Prisons and Rehabilitation, 
the Speaker of the National Constituent Assembly, and the Chair of the National 
Constituent Assembly’s Committee on Rights and Liberties. The Special Rapporteur visited 
the prison in Mornaguia and the detention center in Bouchoucha, but was denied access to 
the Judicial Police Center in El Gorjani in violation of the terms of reference for fact- 
finding missions by Special Rapporteurs. 


59. | However, the Special Rapporteur thanks the Government for its willingness to 
engage in discussions at a high level and a constructive dialogue, and for displaying a 
positive spirit of cooperation. 


60. The Special Rapporteur also met with representatives from United Nations agencies, 
other international organizations, and civil society organizations, as well as with victims of 
torture and their relatives. The Special Rapporteur convened a full-day Roundtable event 
with civil society, including local and international NGOs working on the prevention of 
torture in Tunisia. He thanks civil society representatives for their participation in this event 
and for their extensive assistance in monitoring and assessing the implementation of his 
recommendations. 


Legal and Institutional Framework to Combat and Prevent Torture 
and Other Cruel, Inhuman or Degrading Treatment or Punishment 


61. During his visit, the Special Rapporteur was encouraged to find that the spirit of 
reform and human rights brought by the 2011 Revolution continues in Tunisia today, and 
expresses his appreciation for the fact that his 2012 report and recommendations were well- 
received by the authorities. He congratulates the State for holding parliamentary and 
presidential elections in October and November-December 2014, respectively, as signals of 
the State’s continued dedication to the pursuit of the rule of law and a full transition to 
democracy. 


62. The Special Rapporteur welcomes several positive developments in the legal and 
institutional framework since 2011 that demonstrate a continued, encouraging high-level 
consensus across the political spectrum to achieve substantial and durable progress with 
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regards to the fight against torture and other ill-treatment. This year’s designation of May 8 
as Tunisia’s National Day Against Torture by the Government and the apology issued by 
the Interim President on behalf of the State to victims of torture and other ill-treatment and 
their families are welcome signals of the State’s continued efforts to prevent and eradicate 
torture and other ill-treatment in the future. However, the Special Rapporteur notes that the 
Government’s political will, illustrated by reiterations of its commitment and orders by the 
highest authorities not to inflict torture or other ill-treatment, are nevertheless insufficient to 
ensure the effective eradication of such practices and to fight impunity, which still prevails 
in the country. Tunisia must continue to both recognize the eradication of torture as a 
priority and to implement further institutional, legal, and cultural reforms, with a view to 
ending torture, other ill-treatment and impunity on the ground. 


The prohibition of torture in national legislation 


63. Tunisia’s new Constitution of 26 January 2014 explicitly prohibits torture, stating 
that “[t]he state protects human dignity and physical integrity, and prohibits all types of 
moral and physical torture.”'? While the Special Rapporteur is satisfied that Article 23 
makes torture an imprescriptible offense not subject to a statute of limitations, he urges the 
Government to bring national legislation in line with this Constitutional provision by 
removing the current 15-year statute of limitations for the crime of torture found in the 
Code of Criminal Procedure (CCP). In addition, the Special Rapporteur notes with concern 
that the Constitution does not prohibit other cruel, inhuman, or degrading treatment or 
punishment. 


64. The legislative amendments introduced by Decree 2011-106 of 22 October 2011 
modifying Article 101bis of Tunisia’s Criminal Code, which outlaws torture, raise serious 
concerns. First, the definition of torture contained therein remains incomplete and is not 
fully in conformity with Article 1 of the Convention against Torture and Other Cruel, 
Inhuman or Degrading Treatment or Punishment (the “Convention’”). In particular, the 
amendment removes the critical element of “punishment” as a specific prohibited purpose 
for inflicting torture. Second, the changes also introduce an undesirable departure from the 
internationally accepted definition of torture by improperly restricting the element of 
“discrimination” to “racial discrimination.” The Special Rapporteur reminds the 
Government that torture is frequently carried out for purposes other than obtaining 
confessions or information (notably punishment), and pursuant to forms of discrimination 
other than racial discrimination, and urges the Government to promptly remedy the 
loopholes introduced into Article 101bis by Decree 2011-106. 


65. The Special Rapporteur is satisfied that the new definition recognizes criminal 
liability for commanders who instigate, consent or acquiesce to acts of torture committed 
by another person acting in an official capacity, in line with his prior recommendation. 
However, he urges the Government to further amend its Criminal Code to incorporate the 
principle of command or superior responsibility for the crime of torture and other ill- 
treatment, whereby superiors will be held criminally responsible for the conduct of 
subordinates in cases “where they knew or should have known that such impermissible 
conduct was occurring, or was likely to occur, and they failed to take reasonable and 
necessary preventive measures.”"' 


66. Besides Article 101bis, which was introduced in 1999 and revised in 2011 (see 
above para. 9) and criminalizes acts of torture, article 101 of the Criminal Code provides a 


Constitution, art. 23. 
CAT, General Comment No. 2, Implementation of article 2 by States parties, CAT/C/GC/2, Jan. 24 
2008, para. 26. 
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five-year prison term for any public agent who “uses or causes to be used, without 
legitimate purpose, violence against persons, while on duty.” This article was the only legal 
provision criminalizing the use of violence by State agents prior to the introduction of 
article 101bis, and is clearly insufficient as a legal basis to prosecute acts of torture that 
happened before 1999, in particular during the Ben Ali regime. Therefore, the Special 
Rapporteur calls on the Government to remove retroactivity barriers to torture prosecutions 
in accordance with the Constitution, which provides for the inadmissibility of the 
invocation of the non-retroactivity of laws, previous amnesties, the force of res judicata, 
and the prescription of a crime or a punishment.'* The Special Rapporteur also recalls the 
United Nations Committee against Torture’s conclusion that the “prosecution of acts of 
torture should not be constrained by the principle of legality of or the statute of limitations,” 
in view of the status of torture as a jus cogens or peremptory norm of international law 
from which no derogation is permitted.” 


Safeguards against torture and other ill-treatment during arrest and detention 


67. | While the Constitution contains provisions guaranteeing fundamental safeguards for 
persons deprived of their liberty,'* the lack of effective legal and procedural safeguards 
governing the arrest, interrogation, and pre-charge detention of suspects continue to make 
arrestees extremely vulnerable to torture and other ill-treatment in practice. The risk of 
abuse is particularly heightened during the first hours of deprivation of liberty, with ill- 
treatment most frequently being reported prior to the registration of police arrest, and 
during the period of detention in garde a vue (pre-charge detention in police custody) after . 
the registration. The Special Rapporteur urges the Government to promptly amend its 
national legislation to ensure its harmonization with international standards governing the 
length of pre-charge detention and detainees’ access to a lawyer from the moment of 
apprehension. 


68. | The Special Rapporteur welcomes the Ministry of Interior’s initiative whereby 1,200 
posters enumerating the rights of detainees in garde a vue are being displayed in police 
stations and centers of the National Guard throughout Tunisia. Nevertheless, gaps continue 
to exist in the authorities’ adherence to regulations that require them to ensure the prompt 
registration of arrested persons; to promptly inform detainees of their rights; to immediately 
notify family members of the measures taken against the detainee and the place of custody; 
and to keep a register of data for each detainee including date and time of arrest and entry 
into custody. The Government must work towards the prompt implementation of such 
fundamental safeguards in law and practice, with a view to effectively preventing torture 
and ill-treatment in line with Article 2 of the Convention. 


Length of garde a vue detention 


69. The Constitution explicitly recognizes the need to legislate the period of arrest and 
garde a vue detention, which currently stands at a maximum of six days — three days 
renewable once in writing by the public prosecutor.'° The Special Rapporteur thanks the 
Ministry of Interior for the information that draft law No. 2013-13 amending and 


Constitution, art. 148(9). 

CAT, Concluding Observations on the Fifth Periodic Report of Spain, CAT/C/ESP/CO/5, Dec. 9, 
2009, para 21. 

The right to humane treatment (art. 30); the right to fair trials (art. 108); the presumption of innocence 
(art. 27); and essential due process guarantees, notably the need for judicial warrants to effectuate 
arrests, the right to be immediately informed of rights and charges, the right to be represented by 
counsel, and the need to define periods of arrest and detention by law (art. 29). 
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supplementing Article 13bis of the CCP is currently under consideration, and would reduce 
the period of garde a vue custody to 48 hours, renewable once, for a maximum of four 
days. The Special Rapporteur appreciates that no exceptions are made to as the lawful 
duration of garde a vue in the draft law but insists that the period of garde a vue detention 
must not exceed 48 hours in its totality, and reiterates his prior recommendation that Article 
13bis be amended to reduce the lawful duration of garde a vue to a 24-hour period, 
renewable only once pursuant to a reasoned, in-writing decision by the public prosecutor. 
The Special Rapporteur calls on the Government to make the amendment applicable to all 
detainees, without any exceptions for certain categories of crimes. 


70. The Special Rapporteur heard reports about the practice of “commission rogatoire,” 
whereby the length of garde a vue detention may reportedly be extended if the investigative 
judge orders additional investigations in a case. He welcomes reports that in such cases, 
detainees are typically transferred to pre-trial detention, rather than remanded to police 
custody, but is troubled by reports that in a few instances garde a vue continues to exceed 
six days. 


Access to.a lawyer 


71. Although Article 29 of Tunisia’s Constitution states that detainees have the right to 
be represented by a lawyer, Tunisian legislation does not guarantee detainees’ access to 
counsel during garde a vue detention. In its midterm report on the implementation of its 
Universal Periodic Review (UPR) recommendations, the Government reported that 
detainees are given the right to contact their lawyers “from the first hour of detention’”'®. 
The Special Rapporteur insists that to be of utmost effectiveness, this guarantee must be 
legislated and steps must be taken to guarantee its implementation in practice. The Special 
Rapporteur welcomes the Government’s statement that legislative reforms are currently 
underway to guarantee the right of access to counsel during garde a vue, in line with his 
prior recommendation. In this context, he urges the Government to ratify and implement 
the Draft Law No. 2013-13, which contemplates the presence and assistance of a lawyer 
from the moment of a detainee’s placement in custody, and intends to allow the lawyer to 
be present during interrogations and have access to the case file (by request of detainee or 
his or her family). He is satisfied that the draft does not make any distinctions between 
“suspects” and “victims.” However, the Special Rapporteur is concerned that the draft 
contemplates a half-hour limit on the time lawyers may spend interviewing clients, and 
reminds the Government that the bill should not place any limitations on the length of time 
lawyers are permitted to spend interviewing their clients. In addition, ‘he is concerned that 
the draft provides for an exception mandating that in cases where it is necessary to 
safeguard the conduct of the investigation, the collection or preservation of evidence, or to 
avoid the commission of other crimes, the prosecutor may refuse the requests by persons in 
garde a vue or their families to assign a lawyer, and that no explanation has been given for 
this inappropriate restriction. The Special Rapporteur also reiterates his call for the 
development of a scheme to provide free legal assistance for those without financial means, 
as required by Article 108 of the Constitution. 


Tunisia’s Mid-term Report on the Progress in the Implementation of the Recommendations of the os 
Cycle of the Universal Periodic Review, 27" Session of the Human Rights Council, Sept. 
2014. 
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The right to undergo a medical examination and the right to forensic examinations in 
accordance with the Manual on the Effective Investigation and Documentation of Torture 
and Other Cruel, Inhuman or Degrading Treatment or Punishment” (Istanbul Protocol) 


72. The law provides detainees with a right to be informed of the right to request and 
undergo a medical examination during custody in garde a vue. However, the Special 
Rapporteur learned that in practice detainees are sometimes not informed of this right. 
Medical examinations are however mandatory upon arrival in detention centers. This is 
generally respected but reports have been provided about cases where medical 
examinations were delayed and performed only after physical signs of torture or other ill- 
treatment disappear from detainees’ bodies. 


73. The Special Rapporteur is concerned that forensic medical examinations are not 
always prompt, impartial, and independent, or conducted in compliance with the Istanbul 
Protocol. He has heard that medical examinations as well as the resulting records are often 
incomplete and inadequate, and that medical certificates and files are frequently not 
transmitted to judges, victims, or their lawyers. It has further been reported that only three 
experts have been trained in conducting forensic investigations in accordance with the 
Istanbul Protocol in the country, and that detainees are sometimes examined by physicians 
affiliated with or seconded to the Ministry of Interior or the place of detention where the 
alleged mistreatment took place, thereby creating a stark conflict of interest and 
compromising the independence of forensic services from law enforcement agencies. 


74. The Special Rapporteur reminds the Government of the obligation to ensure the 
effective investigation and documentation of all allegations of torture and other ill- 
treatment, in line with international legal obligations and the Istanbul Protocol. The State 
should undertake to increase the capacity of forensic medical experts by capacity-building, 
adequate resourcing, and conducting rigorous trainings in Istanbul Protocol standards and 
evaluations, including psychological assessments. All detainees and their families must be 
promptly informed of their right to request and undergo a medical examination during 
police custody, and medical examinations of every detainee must be carried out as a matter 
of routine upon admission to detention centers. The Special Rapporteur reminds the State 
that it has an obligation to conduct prompt and independent medical examination of all 
detainees ex officio, even in the absence of a detainee’s request. 


Use of torture-tainted evidence 


75. Article 155 of the CCP, amended by Decree Law No. 106 of 22 October 2011 
renders confessions obtained under duress and torture null and void, while Article 152 
stipulates that the validity and admissibility of confessions is left to the discretion of 
presiding judges. The Special Rapporteur regrets the receipt of numerous reports that 
confessions continue to be obtained under duress and torture, and are subsequently 
admitted as evidence against the accused during trials. He has heard troubling reports of 
detainees signing statements prepared by the police without reading them due to 
mistreatment or fear of mistreatment, and has no knowledge of any sentence that has been 
reversed as a result of the admission of evidence obtained under torture or other ill- 
treatment. The Special Rapporteur reiterates his prior recommendation that State legislation 
should provide for means whereby an individual could challenge the legality of any 
evidence, in any proceeding, plausibly suspected of having been obtained by torture. He 
reminds the Government that the exclusionary rule, which mandates an absolute prohibition 
on the use of statements made as a result of torture or other ill-treatment in any 
proceedings, is a norm of customary international law not subject to discretion by judges or 
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any other authority, and that the burden of proof on the admissibility of evidence obtained 
by torture or other ill-treatment should never lie with the defendant or victim. '’ 


Establishment of National Preventive Mechanism (NPM) 


76. The Special Rapporteur congratulates Tunisia becoming the first state in North 
Africa and the Middle East to establish a National Preventive Mechanism (NPM) under the 
Optional Protocol to the Convention against Torture (OPCAT), in the form of the National 
Authority for the Prevention of Torture (Law No. 2013-43 of 23 October 2013), in line with 
his recommendations. The Special Rapporteur welcomes the law’s broad definition of 
deprivation of liberty, and provisions giving the Authority the right to make unannounced 
visits to places of detention, to interview detainees in private, and to issue concrete 
recommendations to the Government. He is concerned by the fact that authorities may 
refuse requests for access to a place of detention by invoking interests of national defense 
and security, the existence of a natural disaster or “grave troubles” at the place of detention 
in question'* This clause must not be interpreted in such a way as to impede access to 
places of detention and prevent the Authority from effectively carrying out its mandate. He 
asks the Government to ensure that the Authority is adequately funded, staffed, and 
resourced, so as to be able to carry out its mandate of making regular unannounced visits to 
places of deprivation of liberty throughout the territory of the State. 


77. The Special Rapporteur is concerned by delays in the Authority’s commissioner 
selection process, which has been re-opened six times for a lack of qualified candidates, 
preventing the Authority from beginning to carry out its mandate. He urges the authorities 
to expedite the process of appointing qualified and independent candidates, which will go a 
long way in determining the Authority’s effectiveness. He understands that the delay has 
been caused by a lack of qualified applicants specializing in child protection and by retired 
judges, and appreciates that the selection process is ongoing, with the call for applications 
having been extended and re-advertised. 


78. Whilst recognizing the importance of the Authority as a preventive mechanism, the 
Special Rapporteur also encourages the Government to continue the good practice of 
allowing civil society monitoring teams to conduct independent prison visits. He commends 
the Ministry of Interior and Ministry of Justice for entering into agreements with and 
granting various domestic and international NGOs access to places of detention since his 
last visit. The Authority should furthermore not be taken as a substitute for the affirmative 
obligation of the State to investigate, prosecute, and punish every instance of torture. 


Transitional justice mechanisms 


79. The passage of transitional justice legislation and the establishment of the Truth and 
Dignity Commission on 9 June 2014 were paramount steps on the road to achieving 
accountability and ending the cycle of impunity for past human rights violations, including 
torture and ill-treatment, in Tunisia. The transitional justice law provides for an integrated 
process of mechanisms and means to identify and remedy past human rights violations, 
with a mandate covering the period from 1 July 1955 until 24 December 2013.'° The 


See Report of the Special Rapporteur on torture and other cruel, inhuman or degrading treatment or 
punishment on the exclusionary rule (A/HRC/25/60). 

Law No. 2013-42 of 23 October 2013, relating to the National Commission for the Prevention of 
Torture, art. 13. 

Law No. 2013-53 of 24 December 2013 on the establishment of transitional justice and its 
organization, art. 1. See also Tunisia’s Mid-term Report on the Progress in the 
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Commission began to receive complaints — for a one year period and renewable for six 
months if the Truth and Dignity Commission deems necessary, to a total of 18 months — on 
15 December 2014. The Special Rapporteur commends the Government for engaging in an 
inclusive participatory process in drafting the law and expects that the Commission will 
effectively identify and compensate victims of serious human rights violations, by ensuring 
access to justice and redress for victims of torture and ill-treatment in line with international 
standards. He urges the Government and all relevant authorities to help facilitate the work 
and effectiveness of the Commission, by allowing it to carry out its designated powers, 
including the right to access state archives and judicial files, summon persons for 
testimony, organize public hearings, request forensic examinations, take necessary 
measures to protect witnesses and victims, and take appropriate sanctions against those who 
fail to comply with summons or obstruct its work. 


80. The Truth and Dignity Commission is empowered to refer cases of gross human 
rights violations to the judiciary, including Specialized Chambers decreed by Article 8 of 
the law on transitional justice. The Chambers will be entrusted with adjudicating cases 
related to gross violations of human rights as specified in international legal instruments 
ratified by the State, including the Convention. The Special Rapporteur welcomes the 
creation of the Chambers by Decree Law n° 2014-2887 of 8 August 2014 within the 
transitional justice framework, at the courts of first instance within the appeal courts of 
Tunis, Gafsa, Gabés, Sousse, Le Kef, Bizerte, Kasserine and Sidi Bouzid. He also 
welcomes the provision that lawsuits undertaken by the chambers cannot be subject to 
prescription under Article 8 of the transitional justice law, and encourages the chambers to 
act on all cases referred to its jurisdiction, including any confidential information on 
suspected perpetrators provided by the National Fact-Finding Commission into the 
violations committed during the Revolution. He expects that the Specialized Chambers will 
become operational soon and that authorities will ensure their independence, impartiality, 
and compliance with international norms, including the provision of witness and victim 
protection mechanisms, in trying cases of human rights violations, including torture and ill- 
treatment. 


Assessment of the Situation 


Allegations of torture and ill-treatment 


81. Torture and ill-treatment by law enforcement officials reportedly continue to occur 
regularly in Tunisia. During his visit, the Special Rapporteur heard multiple credible 
accounts that detainees are subjected to torture and ill-treatment, particularly during arrest, 
transfer, interrogation, and the first hours of garde a vue detention, particularly in police 
stations. He expresses serious concern over reports that law enforcement officials use 
torture and ill-treatment as a means of conducting investigations, extracting confessions, 
and in the contexts of repression of demonstrations and counter-terrorism operations. The 
Special Rapporteur was however encouraged to find that accounts of torture and ill- 
treatment by guards in both garde a vue facilities and prisons are significantly fewer than 
before the revolution. 


82. Some reports indicate that more than half of detainees in garde a vue centers 
experienced physical mistreatment during arrest and interrogation, and that almost a quarter 
report signing prefabricated statements. Torture and ill-treatment reportedly take the form 
of physical violence, including beatings (including falaga, or beatings on the soles of the 


Implementation of the Recommendations of the 2nd Cycle of the Universal Periodic 
Review, 27th Session of the Human Rights Council, Sept. 2014. 
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feet), the use of stress positions (“‘poulet roti”), cigarette burns, as well as threats, including 
to the victims’ families, insults, and sexual violence and humiliation.20 The Special 
Rapporteur is concerned by reports that some forms of torture and ill-treatment that leave 
few physical traces, for instance forcing victims to kneel in front of a wall without moving 
for long periods, are also being used. He has also heard troubling reports of suspicious 
deaths in custody, and reiterates the obligation of the State to carry out thorough, prompt, 
independent, and impartial investigations into all deaths in custody as a matter of urgency.*' 


83. The Special Rapporteur is further concerned about multiple reports that members of 
suspects’ families, including children and the elderly, are subjected to ill-treatment, 
including use of force, arrest, threats of arrest, and, in rare cases, sexual assault, during 
arrests and searches on the premises of suspects’ or their families’ homes. He has also 
heard troubling reports that family members are occasionally unlawfully detained as a 
means of exerting pressure on the suspect, particularly in the context of counter-terrorism 
operations, and that arrests are often effectuated without warrants, in violation of Article 29 
of the Constitution, and of the current Article 13bis of the Criminal Procedure Code. 


Excessive use of force and counter-terrorism 


84. The Special Rapporteur has heard that tens or even hundreds of individuals have 
been subjected to ill-treatment or even torture in the context of counter-terrorism operations 
since his last visit. Counter-terrorism measures must always respect human rights and the 
absolute prohibition against torture and ill-treatment in domestic and international law, and 
the Special Rapporteur urges the Government to ensure that the draft amendment to the 
2003 national counter-terrorism law takes into account the relevant international human 
rights standards. He acknowledges the draft amendment’s inclusion of an exception to the 
automatic refoulement of foreign nationals being tried and convicted for terrorist acts in 
Tunisia at the end of their sentences, when there are real grounds to believe that the person 
is at risk of facing torture, in accordance with Article 3 of the Convention. Authorities are 
encouraged to further consult with civil society and to consider the relevant human rights 
norms in revising and adopting amendments to the counter-terrorism law, including those 
elucidated by the mandate of the Special Rapporteur on the promotion and protection of 
human rights and fundamental freedoms while countering terrorism.** The Government is 
encouraged to ensure, in law and practice, that terrorism suspects are entitled to fair trial 
and due process guarantees that serve as fundamental safeguards against torture and ill- 
treatment, including the exclusion of evidence obtained under torture from any proceedings, 
and to ensure that there is no impunity for serious human rights violations in the name of 
counter-terrorism measures, and that exceptions pertaining to terrorism are not introduced 
into legislation so as to deny procedural guarantees or due process rights to suspects. 


85. The Special Rapporteur is concerned by several reports of the excessive use of force 
against demonstrators since his last visit, including incidents in April 2012 in Tunis, 
November 2012 in Siliana, and May 2013 in Tunis. While he welcomes the establishment 


In response to allegations of the use of electric shock devices in three detention facilities, 
the Government reported opening an inquiry and finding, pursuant to an investigation, that 
“no abuse has been committed by officers working in the detention centers, nor has any 
complaint been submitted to any security unit or court.” See Human Rights Watch, Cracks 
in the System: Conditions of Pre-charge Detainees in Tunisia, Dec. 5, 2013, available at 
http://www. hrw.org/reports/2013/12/05/cracks-system-0. 

See, e.g., Human Rights Watch, Tunisia: Suspicious Deaths in Custody, Oct. 13, 2014, 
available at http://www.hrw.org/news/2014/10/13/tunisia-suspicious-death-custody-0. 

See Report of Special Rapporteur Martin Scheinin on his mission to Tunisia, Dec. 2010 
(A/HRC/16/51/Add.2). 
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of an investigative committee by the National Constituent Assembly (NCA) to examine the 
repression of a demonstration in Tunis on 9 April 2012, he regrets the lack of progress by 
the committee in making findings or releasing a report to date. He urges the Government to 
follow-up on the thirty complaints that have reportedly been filed in connection with this 
incident, and to carry out prompt, independent, and impartial investigations into all similar 
incidents and related complaints. 


86. During his visit, the Special Rapporteur received conflicting accounts as to whether 
an amendment to Law No. 1969-4 on the Regulation of Public Meetings, Marches, Rallies, 
Demonstrations and Assemblies will be undertaken or whether regulations on the use of 
force are in the process of being drawn-up by lawmakers. He noted a lack of clarity 
regarding acceptable standards governing the use of force, and urges the authorities to 
consider amending the legislation to ensure that domestic standards are in line with those 
delineated in the United Nations Basic Principles on the Use of Force and Firearms by Law 
Enforcement Officials. The Special Rapporteur believes that such an amendment to the 
current legislation, accompanied by proper training of law enforcement officials in 
acceptable standards, will help bring actions by security forces and law enforcement in line 
with the rule of law, facilitate the disassociation of the current standards from the unlawful 
acts of the past regime, and help reduce mistreatment of demonstrators by law enforcement 
officials. He welcomes the information that training sessions have been organized for 
security forces, including trainings on international human rights standards and the 
prohibition against torture. 


Investigations and prosecutions 


87. |The Government has a legal obligation to ensure prompt, independent, and impartial 
investigations into all alleged acts of torture and ill-treatment, including those that took 
place before, during, and after the Revolution, and to carry out effective prosecutions that 
result in convictions and sentences in accordance with the severity of the crimes. The 
Special Rapporteur is concerned by an apparent lack of progress in combating and breaking 
the cycle of impunity, which in his opinion hampers efforts to eradicate and prevent torture 
and ill-treatment in Tunisia today. While he welcomes the fact that there have been some 
convictions in cases concerning human rights violations both before and during the 
revolution, he expresses concern about the extremely low number of convictions and the 
lack of severe penalties for cases of torture, despite the availability of legal, administrative, 
and national redress mechanisms. He is especially troubled by the apparent lack of 
prosecutions for torture under Article 101bis of the Criminal Code, having received 
information that only one two-year sentence had been imposed for torture on the basis of 
this provision, in case of Sami Belhadef on 25 March 2011, prior to his visit (concerning 
acts that occurred in March 2004). The Special Rapporteur has heard, but has been unable 
to confirm, that the case of Barraket Essahel resulted in a conviction for torture under 
Article 101bis of the Criminal Code following an administrative court judgment in 
December 2014, but expresses concern about reports that most convictions in the case 
occurred for lesser offenses, and that the investigation did not meet standards required by 
international law. 


According to principle 9 “[l]aw enforcement officials shall not use firearms against persons except in 
self-defence or defence of others against the imminent threat of death or serious injury, to prevent the 
perpetration of a particularly serious crime involving grave threat to life, to arrest a person presenting 
such a danger and resisting their authority, or to prevent his or her escape, and only when less extreme 
means are insufficient to achieve these objectives. In any event, intentional lethal use of firearms may 
only be made when strictly unavoidable in order to protect life.” 
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88. The Special Rapporteur thanks the Government for providing him with some 
statistics related to torture cases. The Government relayed the information that there are 
230 registered cases of torture, including 91 in Tunis, pending before courts of first 
instance. The Special Rapporteur regrets that the Government did not provide further 
information regarding the investigations, charges brought, and determination of individual 
cases. Separately, he has learned from the Government’s recent submission to the 
Committee against Torture that 165 of these cases are in the investigation phase, while the 
determination of a majority of the remaining cases is unknown. In this submission, the 
Government reported that 20 cases were referred to military courts; six were dismissed for 
lack of legal evidence; that in two cases the accused received suspended sentences of 
imprisonment; and that three accused were sentenced with a fine or prison term in absentia. 


89. According to reliable non-Governmental sources, hundreds of complaints have been 
filed by victims of torture and ill-treatment and their lawyers since the Special Rapporteur’s 
last visit, which have not resulted in adequate investigations or satisfactory resolutions. 
According to one estimate, more than 400 complaints alleging violence by state officials 
were recorded between early 2011 and May 2014,more than two thirds (70%) of which 
were closed without further action. The Special Rapporteur welcomes the information that 
authorities are now registering cases more diligently than before, but continues to be 
concerned by reports that many cases are not sent to the relevant authorities, are closed 
without further action, or remain indefinitely pending. 


90. | Under the CCP, the judicial police, which operates under the Ministry of Interior, is 
responsible for “reporting violations, gathering evidence, searching for the perpetrators and 
delivering them to justice until a judicial investigation is opened.” The judicial police 
conduct preliminary investigations under the supervision of the public prosecutor,” until the 
case is referred to an investigative judge by the prosecutor. The Special Rapporteur has 
learned that while the designation of an investigative judge is mandatory in cases of torture, 
in the absence of a regulation prosecutors in practice exercise discretion to either first 
conduct a preliminary investigation before referring the case to an investigate judge, or 
designate a judge immediately. 


91. The Special Rapporteur has received information that the Ministry of Interior 
separates the investigative and custodial functions of the police. However, he expresses 
serious concern about complaints that alleged perpetrators of torture and ill-treatment or 
their supervisors within the judicial police are sometimes entrusted by prosecutors and 
judges with investigating complaints in which they or their colleagues are named. The 
Special Rapporteur urges the Ministry of Interior to strengthen the capacity and 
independence of the “Inspection Générale de la Police,” which undertakes oversight 
activities and receives complaints, with a view to ensuring that all complaints are dealt with 
in an expedient, thorough, and fair manner. 


92. Under article 13 of the CCP, all judicial officers, including members of the judicial 
police, prosecutors, and investigative judges, are required to report criminal offenses 
brought to their attention to the public prosecutor. Investigative judges are in turn obliged 
to inform the public prosecutors of all violations brought to their attention or that have been 
committed in their presence,” and judicial police officers are required to forward all 
complaints, denunciations, and affidavits without delay to the public prosecutors.’” Article 
29 of the CCP further obliges all public servants to report known violations to the 


Code of Criminal Procedure, art. 9. 
Code of Criminal Procedures, art. 10. 
Code of Criminal Procedure, art. 14. 
Code of Criminal Procedure, art. 19. 
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prosecutors. The Special Rapporteur urges the Government to ensure that public 
prosecutors, given their important role in ensuring the proper investigation and judicial 
pursuit of cases of torture and other ill-treatment, operate independently of the Ministry of 
Justice. 


93. | However, the Special Rapporteur has learned that in practice, the available legal and 
administrative redress mechanisms are not being utilized on behalf of victims, with 
investigative judges, directors of prisons, sentence enforcement judges, and physicians very 
often not reporting allegations to prosecutors. The Special Rapporteur reminds all 
competent authorities, and notably public prosecutors, that they have a legal obligation to 
initiate ex officio investigations whenever there are reasonable grounds to believe that 
torture or ill-treatment have occurred. He calls on judicial and administrative officials to 
comply with their affirmative legal obligations under Tunisian and international law to 
investigate every act and allegation of torture and ill-treatment, even in the absence of a 
formal complaint. 


94. The Special Rapporteur learned that a Deputy Prosecutor General in the Tunis 
region was charged with receiving complains of torture pursuant to an internal decision by 
the Tunis First Instance Tribunal in 2011. However, he has heard that the Special 
Prosecutor does not automatically register all complaints. Of particular concern are reports 
of regular excessive delays in the opening of investigations. The Special Rapporteur 
reminds the Government that such delays tend to impede access to justice and the 
effectiveness of investigations, including the gathering of forensic evidence. He urges the 
Government to take prompt and effective measures to ensure the proper registration and 
investigation of all complaints of torture and ill-treatment, with a view to the prosecution 
and punishment of those responsible, and calls on authorities to ensure more transparency 
and more effective internal communication between authorities such as the judicial police, 
prosecutors, and investigative judges. In this context, he welcomes the recent publication of 
a Handbook for Judges on Combatting Torture in the Tunisian Law in the autumn of 2014, 
with the intent of assisting judges and members of the Public Prosecutor’s Office, and 
investigative judges in the Criminal Chambers, in carrying out their work, including 
familiarization with international standards for investigation, interrogation, and 
documentation procedures in cases of torture and other ill-treatment, as well as the 
obligation to bring perpetrators to justice and to provide fair reparations to victims. 
Additional training of judges, prosecutors, and lawyers in methods of carrying out prompt 
and impartial investigations into all allegations of torture, ill-treatment, and deaths in 
custody, as well as other serious human rights violations, are recommended. 


95. | The Special Rapporteur is particularly concerned about credible reports of reprisals 
against victims who complain of torture and, in some cases, against their families. Several 
reports have indicated that some individuals who complained of torture and ill-treatment 
were subsequently the victims of intimidation, pressure, and police harassment, and the 
Special Rapporteur has heard that victims are often afraid to lodge complaints with the 
authorities. 


Impunity for torture and ill-treatment committed before and during the revolution 


96. The Special Rapporteur reiterates his call for the State to investigate, prosecute, and 
punish cases of torture that occurred under the former regime, including the prosecution of 
the highest authorities if the evidence warrants it. He recalls and reiterates the observation 
of the Special Rapporteur on the promotion of truth, justice, reparation and guarantees of 
non-recurrence that a deliberate and comprehensive prosecutorial strategy to deal with 
alleged cases of gross human rights violations, including acts of torture and ill-treatment, 
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prior to and during the uprising, has not yet been set in place.** He welcomes the news that 
the Ministry of Justice is working in conjunction with the Truth and Dignity Commission to 
develop a strategy, and hopes that this will result in a serious practical effort to prosecute 
and punish perpetrators of serious human rights violations during the former regime. 


97. The Special Rapporteur welcomes the fact that Tunisia has prosecuted and tried 
some alleged perpetrators of gross human rights violations committed both before the 
during the revolution. However, he notes with concern the dissatisfaction nevertheless 
expressed by victims and their families, who cite a lack of access to justice, a dearth of 
trials and prosecutions, and difficulties in obtaining information regarding the status of 
complaints. The Special Rapporteur acknowledges the completion of the Tunis, Le Kef, and 
Sfax trials, which brought 53 former officials before military tribunals and resulted in the 
sentencing of a number of defendants for gross human rights violations committed during 
the revolution, and appear to have been generally conducted in a way that respected the 
rights of defendants. The Special Rapporteur echoes concerns by civil society and victims 
and their families about the leniency of sentences, which do not appear to be commensurate 
with the gravity of the crimes committed, in most of these cases. He is also concerned by 
reports that sentences in these trials have been reduced on appeal and that some defendants 
have been released after serving their mandatory minimum sentence, and reminds the 
Government that punishments must be commensurate with the gravity of the crimes. 


98. The Special Rapporteur is alarmed by the use of military justice under Article 22 of 
Law 1982-70 regulating the Basic Status of Internal Security (as amended by the Decree- 
law No. 2011-69 of 29 July 2011, amending and supplementing the Military Justice Code), 
which gives military courts competence over offences committed by members of the 
security forces in the course of duty, regardless of the identity/civilian status of the victim.. 
The Special Rapporteur is concerned by the vagueness of this article and the legal 
uncertainty regarding the application of military justice, which results in lawyers and 
victims not knowing whether civilian or military courts are competent to try cases of torture 
in many instances, and echoes widely held concerns about closed proceedings in military 
courts and about the independence of military courts from the Ministry of Defense. Some 
reports indicate that the use of military justice in the Tunis, Le Kef, and Sfax trials 
undermined accountability in some significant ways, for instance by preventing victims’ 
families from having access to investigations or proceedings. He urges the Government to 
effectuate reforms ensuring that the appearance of civilians before military courts is 
minimized, and: to ensure that human rights violations committed by security forces, 
including torture and ill-treatment, are tried in the civilian justice system. 


Independence of the judiciary 


99. The Special Rapporteur remains concerned by complaints that judges and 
prosecutors frequently do not act on evidence of torture and ill-treatment, and that the 
judiciary remains influenced by the executive branches, and recalls the statement of the 
Special Rapporteur on the independence of judges and lawyers in December 2014 that the 
close ties between the judiciary and the executive power established under the previous 
regime “still need[] to be severed so that judges can become independent in practice.””” He 
is encouraged by the constitutional provisions providing for the independence of the 
judiciary, judges, prosecutors, and lawyers,*’ and urges the Government to move forward 
with effective proposals for vetting, reforms ensuring the independence and self-regulation 
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of the judiciary, and initiatives designed to tackle corruption and combat the negative 
public perceptions of the judiciary, with a view reducing the current backlog of pending 
cases and ensuring that thorough, independent, and impartial investigations of a gross 
human rights violations, including torture and ill-treatment, lead to perpetrators being 
brought to justice. 


100. The Special Rapporteur is concerned that public prosecutors lack the necessary 
independence from the Ministry of Justice and that their discretionary power to assign files 
to investigative judges of their choice lead to a lack of effective investigations into gross 
human rights violations, including torture and ill-treatment.*' The Special Rapporteur 
encourages further Government cooperation with international partners and civil society on 
the question of judicial reform, such as a recent national consultation conducted with 
support of UNDP, as well as the development of action plans for dealing with the backlog 
of cases and reforming the judiciary more broadly. 


Reparations and rehabilitation 


101. The Special Rapporteur regrets that the Government has not enacted legislation 
providing victims of torture with the right to obtain redress, including compensation and as 
full rehabilitation as possible, in line with his prior recommendations. He congratulates the 
Ministry of Health for opening the first rehabilitation center for victims of torture on 9 
December 2014, which is intended to provide medical and psychological care to all victims 
of torture, including former political prisoners. Other initiatives, such as a partnership 
project between the Ministry of Social Affairs and the Danish Institute Against Torture 
(DIGNITY), intended to provide administrative and technical support for the provision of 
psychosocial rehabilitative care to victims of torture, are also welcome. 


102. However, the Special Rapporteur is troubled by continuing reports that victims of 
human rights violations committed before and during the revolution have not received 
adequate redress and compensation, and continues to express the hope that redress through 
appropriate legal process, notably through the newly implemented transitional justice 
mechanisms, will be provided to victims. He reiterates his call on the Government to 
provide specialized public services intended to provide medical, psychological, and social 
rehabilitation for victims of torture. 


Conditions in places of detention 


103. Article 30 of the Constitution delineates every prisoner’s right to humane treatment 
that preserves his or her dignity. Prisons in Tunisia are administered by the Ministry of 
Justice, while garde a vue facilities are administered by the Ministry of Interior. The 
Special Rapporteur commends the Government for allowing the OHCHR Office in Tunisia 
to visit detention centers. He received reports that prisons remain extremely overcrowded, 
with overcapacity rates reaching more than 150% in some cases, according to the General 
Directorate of Prisons and Rehabilitation.* 


104. During his visit to the Mornaguia prison, the Special Rapporteur observed first hand 
that overcrowding appears to be more severe than it was during his last visit. The Special 
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See The UN Human Rights Office reports on the state of prisons in Tunisia, Apr. 25, 2014, 
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highest overcrowding rates were reported in Jendouba, Messaadine-Sousse, Kairouan, and 
in Kasserine. The overcrowding rate is measured according to the number of beds, which 
are typically installed in two or three tiers, rather than surface area. 
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Rapporteur has learned that Tunisia’s average prison population stands at approximately 
24,000, as compared to the 26,000 during his 2011 visit. The Government has reported 
severe shortages of human resources that fall significantly short of acceptable international 
standards, notably that there are 2,000 prison guards, 36 resident (or permanent) physicians, 
28 psychologists, 14 dentists, and no permanent psychiatrists for Tunisia’s entire prison 
population. The Special Rapporteur notes with concern that overcrowding in detention 
facilities has a negative effect on the rights of prisoners and results in inhumane sanitary 
conditions and the denial of essential services such as medical care, as well as 
opportunities for visits, exercise, and work. 


105. While most reports of torture and ill-treatment by authorities were reported during 
arrest and interrogation, the Special Rapporteur received rare accounts of torture and ill- 
treatment in prisons, and found that detainees in Tunisia experience inhumane conditions of 
detention and treatment in prisons. During his visit to the Mornaguia prison, he learned that 
the prison was operating at 16% overcapacity, with 6,300 prisoners (5,400 capacity). He 
was told that the prison had eight resident physicians, as well as two resident and two 
contract dentists. Other estimates provided by the Government indicate that the prison has 
one physician for every 1,000 prisoners. In one instance, the Special Rapporteur found 62 
detainees housed in a single cell with 30 beds. The Special Rapporteur heard some 
complaints about the denial of medical, including psychiatric, care upon request by some 
detainees. He also heard complaints about sanitary conditions, including the availability of 
toilets, with some prisoners reporting the spread of skin diseases, and about the quality and 
quantity of food, with meals reportedly being served twice a day. While authorities reported 
that prisoners are allowed 90 minutes to two hours outside daily, some prisoners reported 
only being allowed outside for 15 minutes per day. The Special Rapporteur has also heard 
reports of prisoners being denied visitation rights and being placed in solitary confinement 
for several weeks as punishment. 


106. The Special Rapporteur observed that the 10 to 20 juveniles in the Mornaguia prison 
were detained separately from adults in a separate wing in accordance with Article 10 of the 
Law on the Organization of Prisons. This is in accordance with other reports that juveniles 
and women are detained separately in detention facilities in Tunisia. However, the Special 
Rapporteur notes with concern reports by the OHCHR in Tunisia that separation of 
prisoners on grounds of charges and criminal records, as well as separation between 
convicted and pre-trial prisoners, is not adhered to in most detention centers throughout the 
country. 


107. During his visit to the Bouchoucha garde a vue detention center, the Special 
Rapporteur was informed by the authorities that the detainees were not permitted access to 
a lawyer, visits, or telephone calls during their stay. The Special Rapporteur heard 
complaints about the quality and quantity of food, insults by guards, and reports that 
detainees are only allowed access to toilets once during the day and once at night. 
Authorities insisted that the six-day limit for detention was respected, and that the 
authorities contacted the police station responsible for bringing each detainee to the Center 
after six days. Nevertheless, the Special Rapporteur has heard other reports that the duration 
of garde a vue sometimes exceeded the maximum limit for up to 15% of pre-charge 
detainees (““gardés a vue”) at any given time, and in rare cases exceeding one month. The 
Special Rapporteur learned that the Bouchoucha detention center has a resident physician 
and a nurse in the mornings, but that medical examinations are not routinely undertaken for 
incoming detainees. He was informed that when detainees arriving at the detention center 
display signs of illness or violence they are sent to a hospital, and only taken-in pursuant to 
the presentation of a medical certificate. In addition, although detention center authorities 
as such keep records of detainees’ medical conditions, they do not appear to report potential 
cases of mistreatment to the prosecutor. The Special Rapporteur urges authorities to carry 
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out routine medical examinations on all pre-charge detainees entering police stations and 
garde a vue centers, despite the fact that this right is not guaranteed in legislation. 


108. The Special Rapporteur has also received multiple reports of very poor conditions in 
other garde a vue detention facilities, such as unhygienic and very poor sanitary conditions, 
including inadequate access to running water, soap, and showers; structural deficiencies 
leading to inadequate waste management; and a lack of beds and mattresses. He has also 
heard accounts of inadequate nutrition, including the insufficient provision of food, and 
reports that juveniles are not always separated from adults in garde a vue facilities. 


109. The Special Rapporteur has learned that in October 2012 the ICRC and the Ministry 
of Interior launched a project on improving the treatment of persons during pre-charge 
detention, which aims at developing and implementing a strategy for improving the 
conditions of pre-charge detainees in accordance with international standards. The project 
will run until 2016 and entails proposals for new laws incorporating more guarantees and 
greater safeguards against mistreatment of suspects during pre-charge detention, drafting a 
code of conduct for law enforcement agents, and training more than 3,000 security forces 
across Tunisia. The Special Rapporteur is concerned that enforcement judges, who are 
entrusted with the task of judicial review of conditions of detention in prisons and of the 
serving of custodial sentences, monitor the execution of sentences and detention conditions 
of convicted prisoners, therefore serving only approximately 40% of the State’s detainees. 
The Special Rapporteur accordingly urges the Government to ensure proper supervision of 
garde a vue centers by public prosecutors, as is required by law. 


110. The Special Rapporteur has learned that a project developed with the ICRC is 
underway to transfer responsibility for the prison health system from the Ministry of Justice 
(the Department of Prisons and Rehabilitation) to the Ministry of Health, and is being 
tested in several prisons. The Special Rapporteur urges the Government to follow-through 
on this initiative with a view to guaranteeing the full independence of prison medical staff. 


111. The Special Rapporteur has learned that more than half, or approximately 13,000 of 
Tunisia’s detainees, are in pretrial detention, and notes with concern the Government’s 
overreliance on preventive custody and the imposition of prison sentences for offenses like 
drug consumption. Although the maximum period of preventive custody is 14 months for 
felonies and nine months for misdemeanors, the Special Rapporteur heard multiple reports 
that these periods are occasionally, although not frequently, exceeded in practice, with 
some prisoners reporting that they spent up to three years in pretrial detention. The Special 
Rapporteur reiterates the fact that imprisonment must be made, both in legislation and in 
practice, a measure of last resort, and calls on the Government to consider in particular the 
use of non-custodial measures as punishment, such as fines and sentence suspension for 
some offenses, including minor drug charges. He calls on the Government to consider 
greater use of bail and alternative measures in place of detention, under appropriate 
circumstances. 


Conclusions and Recommendations 


112. The Special Rapporteur welcomes Tunisia’s continued commitment to 
eradicate torture, and the positive institutional and legal reforms it has undertaken 
since the Revolution, including the adoption of a new Constitution, legislation on 
transitional justice, and the establishment of the Truth and Dignity Commission, 
which he hopes will ensure access to justice and redress for all victims of torture and 
ill-treatment. The Special Rapporteur observes that many of his 2012 
recommendations remain valid, and is hopeful that this follow-up report will provide 
a new opportunity to gain traction on significant reforms in pursuit of the eradication 
of torture and ill-treatment and of the cycle of impunity for serious violations of 
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international human rights law. He urges the new Government to seize the 
momentum generated by the State’s successful transition to democracy to achieve 
accountability, ensure access to justice and reparations to victims and their families, 
institutionalize appropriate safeguards against torture and other ill-treatment, and 
improve conditions of detention throughout Tunisia. 


113. The Government must in particular ensure prompt, independent, and 
impartial investigations into all allegations of torture and ill-treatment, as well as 
prosecutions and convictions in accordance with the severity of the crime. The 
national definition of torture must be brought into accordance with the Convention, 
and institutional and legal reforms must be vigorously pursued with the aim of 
strengthening safeguards and prevention, particularly in terms of guaranteeing access 
to a lawyer from the moment of deprivation of liberty, shortening the period of time 
spent in detention under police custody to a maximum of one or two days for all 
crimes, and ensuring a complete medical examination at the moment of arrival and 
transfer from all detention facilities. The newly established NPM must be adequately 
staffed and resourced with a view to enabling it to carry out its functions 
independently and effectively, but should not be understood as a substitute for the 
need to allow civil society to conduct visits to places of detention, or for the State’s 
affirmative obligation to investigate, prosecute and punish every instance of torture In 
this context, the Special Rapporteur urges the Government to continue adopting and 
implementing substantive reforms to make Tunisia a model of democratic transition 
and an example of how to effectively end a long lasting practice of torture. 
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I. 


Pecny0smKka Tas>KWKuCTaH 


BBeyzenne 


Ii. CneuvasibHEii WoKiaq4uwkK m0 BOmpocy oO MTbITKaxX HW JPyFHX %KeCTOKHX, 
OeC4eIOBEYHBIX HM YHH?KAaFOUIMX JOCTOMHCTBO BUax OOpallleHHA WIM Haka3aHHA, XyaH D. 
Mengec, mocetun PecnyOnuky TamoxukuctaH c 10 no 12 despana 2014 roga c 
MOCJI€AYIOWIMM BH3HTOM, M0 IIpHrsallieHHto MpaBuTesIbCTBa, Np noAAepxKe MHuuMaTHBbl 
mo mpesxyipexyzeHuro mbIToK LleHtpa mo mpaBaM yeslOoBeKa HU TyMaHUTapHoro mpaBa 
FOpugnyeckoro Kossieq7Ka AMepuKaHCkKoro yHuBepcnuteta B BalliMHrToOHe. 


ph Llemb Bu3uTa - OLleHKa Mporpecca, JOCTHTHYTOFO IIpaBHTeJIbCTBOM ITO OTHOLLCHHIO K 
BbIMOJIHEHHIO PeKOMeHAauHH WoKNaga CnemnanbHoro WoKNaqunKa (A/HRC /22/53/Add.1) 
llocie ero moceujenua Tagoxukuctana 10-18 maa 2012 roga. CnelmnasbHbli WoKiayunk 
BbIPAKaeT TIPH3HATeJIbHOCTh MpaBHTesIbCTBy TaypKHKHCTaHa 3a MpuHrialieHve A 
MIpOWOMKeHHA paHee HayaTOH paOoTbl HM MOAYePpKMBaeT, YTO 3TO ABMAeTCA XOpoLiet 
pakTHKOH HW MpHMepoM IA APyrux rocyapcts. 


OF B TeyeHve Tpex He CBOeroO NOBTOPHOrO MOceleHHA CHelWasIbHbIN WOKIAYAK 
BCTpeTHJICA C  BbICOKOMOCTABICHHBIMH OJDKHOCTHBIMH JIMWaMH OT  pa3HbIx 
rocyjapCTBeHHbIX BeJOMCTB, B TOM 4unce Muyuctp wHoctpaHHeix yen, Munuctp 
BHYTpeHHHX Jen, [eHepasbHbii mpokypop, Muxuctp roctuynn, HayanbHuk YupaBsienHa 
HCHOJIHEHHA §yrOJIOBHBIX Haka3aHHii mipH Muxnctepctse roctruynnu, I[lpeacegatesb 
BepxosHoro cyyla, mpeyctaputemu KoxuctutyuMouHoro cyyja, IIpeacegarenb [lapnamenta 
u IIpegcegatens [lapnamMeHtcKoro KOMHUTeTa M10 3aKOHOAaTeJIBCTBY HW TIpaBaM 4YesIOBeKA, 
HayabyHuk OrTgesia rapaxTHi pas uenoBpexa UcnomHutenbHoro Anmapata [Tpe3suyenta, 
YOJIHOMOYeHHBIA M0 TpaBaM 4YemoBeKa, [Ipeacegatenb [ocygapcTBeHHoro KOMUTeTAa 
HalMOHaIbHOH Oe3sonacHocTH, Muxnctp 34paBooxpaHeHua HW COMMaIbHOM 3all{HTbI 
HaceyleHHa, JIupextop PecnyOmMKaHCKOro LeHTpa CyeOHO-MeJHUMHCKON IKCHepTH3bI pH 
Munuctepctse 34paBooxpaHeHHa HW COUMaIbHOM 3alMTbl HaceweHua Ww Munuctp 
oOopoHs!. CreuvasibHbli JOKIaqYHK TakoKe BCTpeTHJICA C TpeACTaBUTeIAMH areHTCTB 
OpraHu3auHH OObequHeHHEIX Hani, ApyrHx MeKYHapOAHBIX oOpraHv3alni wu 
opraHv3aywi rpaxkgaHcKoro oOOmecTBa, a TakoKe C %KepTBaMH TIBITOK HU HX 
pOJcTBeHHHKamMH. Kpome toro, CnelvalbHbid OKIaq4YHK MoceTHJI MeCcTa JIMIMeHHA 
cBoOogbl B ropoge JlymanGe. 


4. CneuHaIbHbId WoKIaq4HkK xoTe Obl MoOMaroqapuHTb WpaBHTebCTBO 3a ero 
OTKPBITOCTb MH JOCTYMHOCTb AIA BCTped, 3a y4acTHe ero MpeycTaButTenei BbICOKOTO 
YPOBHA Ha MpOAYKTHBHOM KPyrIOM cTosIe C MpeACTaBHTeAMM rparxkaHcKoroO OOuIecTBa, 
KOTOpbIH cocTossica 12 despana 2014 roma. CneynanbHbii ToKIaq4WK TakoKe BbIpaKaeT 
CBOKO IIpH3HaTeJIbHOCTb [IpaBHTeJIbCTBY 3a TIpeqOcTaBsleHHe emy OecnpenATCTBeHHOrO 
yoctyiia K MeCTaM COyJep?KaHHA TO, CTpaxkei, B COOTBeETCTBHU C TexHHYeCKHM 3a]aHHeM 
MHCCHH 10 YCTaHOBJIeHHIO (aKTOB CIielMaIbHbIMH OKNIaqynKaMu. CreHasbHblit 
WOKIATYINK IIpv3HaTesleH MpeCTaBHTesAM TrpaxkaHcKoro oOOMecTBa 3a HX y4acTHe B 
BbILMeHa3BAaHHOM MePOlIpHATHH, a TakKoKe 3a UX OOJIbUYIO NOMOWIb B MOHHMTOPHHTe UH 
OWCHKE BBIMOJIHCHHA CTO peKOMeH ani. 


ay B kone cBoei MuccHH CnrelvabHbIi WOKIaqYMK oOqemMICA CBOMMH 
TIp€{BapHTeIbHbIMM BbIBOJaMH C MpaBHTesIbcCTBOM. 7 Mapta 2014 roga OH HalpaBHi 
ITpaputesBcTBy pa3BepHyTy!0 [IpeABapHTesIbHYy!O BepCHIO HacTOALMero AOKAaNa. 
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I[paBpoBasd HW HHCTHTYUMOHAIbHAA OCHOBA JIA MpelynpexkieHHs H 
nmpece4veHnsA MbITOK H *KecTOKOrO OOpamenus 


6. CneywanbHpii OKaq4YHK YyOBIeTBOpeH Cepbe3HbIM HU CHCTeMaTHYeCKHM 
MOAXOA0M, KOTOpBIM mpHHaAT [I[paBuTesbcTBOM B OTHOLWICHHH ero peKOMeHyauHi. OH 
BbIpaxKaeT MPH3HATCJIbHOCTb paBHTeJIbCTBy 3a pa3padOoTKy HatlMoHnalbHoro miaHa 
JCHCTBHH 10 BbIMOJIHEHHIO PeKOMeHalHi, CBA3aHHBIX C 3alpelleHHeM TIbITOK HU 
9KECTOKHM OOpaliieHHeM, KOTOpble ObLIM MOATOTOBeHbI CrelMasbHbIM JOKIaYHKOM U 
KoMuTeTOM MpoTHB bITOK OpraHw3auHH OObequHeHHbIx Hatuii mocne ero o030pa 
TagpKHKHCTaHa. CrielWaibHbid OKIaqYHK mpH3Hasl HanMonasibHbid mah jeicTBui 
YMOBJICTBOPHTeJIBHBIM, TaK KaK B IlaHe CeaHbl MOMbITKH OMpeweuHTb mpakTH4eckne 
wiarH M0 BbIMOJHEHHIO peKOMeHalHi, HW MIA HCMOJHeEHHA TylaHa B HerO BKJIKOUCHBI 
pa3JIM4Hble BETBH BlacTH. OgHaKO CrelMasibHbiii JOKIaYHK BbIparkKaeT COr*KAaIeHHe, 4TO 
IIpH paspaOotke u peam3ayHn IlnanHa WevicTBHi He ObIM MpOBeeHbI KOHCYJIbTAalHH C 
yuacTwem rpaxkaHckoro oOulecTBa. OH MpH3bIBaeT MpaBHTeIbCTBO OOecHeyHTb Oosee 
WIMpokHe KOHCyIbTauWH C y4acTHeM rpaxKaHcKoro oOOecTBa TpH pa3padoTKe u 
pealiM3alHH asIbHeHWHX Mep, HallpaBJIeCHHbIX Ha OopBOy u MpesxynpexkszeHve MbITOK u 
*%KeCTOKOTO OOpanieHHa, COoTpyQHHYeCTBO C rpaxkKaHCKHM OOLIeCTBOM JOJDKHO 
OCYLICCTBIATBCA WHCTHTYWMOHAJIbHO, MyTeM BKJIIOUCHHA TIpeAcTaBHTeseH He3aBHCHMBbIXx 
opraHv3alwi B KayecTBe MOJIHONpaBHbIX YwieHOB KoMmMuccHH 10  BbIMOJIHeHHIO 
M@KAYHAPOAHBIX OOA3ATEJIBCTB PECHYOHKH B OOACTH MpaB 4YeOBeKa, KOTOPbIe OJDKHBI 
urpaTb aKTHBHY!O pOJIb B KOOPAMHAHH HW KOHTpOsIe xOfa pealM3allMuH pekKoMeHAaMi, 
C\eIaHHbIX B paMKaX Me€XaHH3MOB 110 [paBaM YesoBeKa OpraHu3ayHn OObexqHHeHHbIX 
Hani. CneuaibHbii JOKIaq4YHK OTMeYaeT, 4TO B HEKOTOPBIX OOJIACTAX MIaHy WevicTBui 
He XBaTaeT OMpeeeHHOCTH WH H3MepHMBIX CTaHAapToB, 4TO 3aTpyAHAeT MpoBezeHHe 
paBHJIbHOU OWeCHKH peasiM3al{HH Mana. 


fb CnemMarbHbii OKIaqunk BbIparkaeT MpH3HaTeIbHOCTh [paBHTesIbCTBy 3a 
BbIPAKeHHY!O IIPHBep2KeHHOCTE peasHw3auun [lnana JelictBuii U 3a IIpHHATHE Mep B OTBET 
Ha HeKOTOpble 3 erO peKOMeHallMii, HallpHMep, MyTeM yCTaHOBJIeHHA KaMep 
BUeOHaOIIOAeHHA B HEKOTOPbIX LeHTpax BpeMeHHOrO cosepxKaHna. On TakxKe TIpH3HaeT 
YCHJIMA TIpaBHTesIbCTBa M10 HHCTPyKTaKy COTPyJHHKOB MpaBOOXpaHHTeJIbHbIX OPraHoOB, B 
TOM 4HCI€e MHJIMIMOHEpOB O TIOJHOM 3alpeTe MbITOK MH %KecTOKOrO oOOpaliieHHA B 
Me?K Jy HapO HOM u BHYTPHrocy JapCTBeHHOM mpase, yepe3 3a BJICHHA 
BbICOKOMOCTABJICHHBIX JOJDKHOCTHBIX JIMI] Ha CCMHHapax H KOHepeHUMAX, MPOBeeCHHbIX 
B 2012 u 2013 rogax. CnemnanbHbii AOKIaq4nK Ob pay yCuIbILWAaTb O TOM, 4TO B TeYeHHe 
TOCIeqHUX JBYX JIeT OBO MpoBegzeHo 60 cemuHapoB Ha TeMax 3alIpeTa IIbITOK; 4TO 
Axayemusa MB/JI sBena kypc JieKWMH M0 TipaBaM YeslOBeKa B OopBbe c Teppopvi3MoM, H O 
TIpeAMpHHATbIX WMHHWNaTHBaxX MO CO34aHHIO MpodeccHOHabHoro MOTeHIHaa WIA 
COTpyHHKOB MMJIMIMH, BKIOUad y4eOHble 3aHATHA HW CeMHMHApbl C yu4acTHeM 
rpaxkgaHckoro oOmjectBa. CrelvaibHbId JOKIa_4HK MpHBeTCTByeT HOBy!O CtTpaTerHto 
TIpaBuTesbcTBa 110 pedopMe opraHoB MMJIMUMH Ha nepHogx 2013-2020 rogos, KoTopax 
CTaBUT Take LeIM Kak: NOOLM[peHve Npo3pa4HOCTH, BbICTpaHBaHHe B3aMMOOTHOIIeHHH C 
OOWIECTBEHHOCTbIO, lpeqOTBpalljeHne MOBTOPHbIX HapylieHHii HW MOBbILIeHHe 
ONarococTosHHA MepcoHaya WU yiy4leHHe ero ycOBHH Tpyya, H HafleeTca, 4TO TaKHe 
WHCTHTYUMOHAIbHbIe pedopMbl OyAyT 2dekTHBHO poBeeHbI B COTpyHHYeCTBe C 
TpaxKjaHCKHM OOLIeCTBOM. 


8. CneyvasbHbit OKIa4YHK MpH3biBaeT MpaBHTesIbCTBO H BIIpPe{b OCYLIeCTBIIATb 
aKTHBHY!O HW yCKOpeHHyto peasu3aun1o [Liana JevicTBH HW ero peKOMeHalM, TakK2Ke OH 
MOOWPAeTh 3aAdBJIGEHHOe HaMepeHve BylacTeHt MO OOHOBeHHIO IInaHa elicTBuii. OH 
HACTOATEJIbHO MIPH3bIBaeT TpaBHTeJIbCTBO BKJIIOUMTb KOHKpeTHbIe Mepbl WH Ha3HayHTb 
CPpOKH, OpraHbl, OTBETCTBEHHbIe 3a Ha30p, a TaKKe YCTAHOBHTb TOUHbIe CTaHJapTbl WIA 
peasiu3al{Mu HW OTYeTHOCTH. B cooTBeTcTBHH c OOnjeH NoMTHKOM YBKIIY, npasutempctTBo 


35 


A/HRC/28/68/Add.2 


36 


MOXKET PACCMOTPeTb BOMPOC O BKIOUCHHH peKoMeHAauHH CrelwasbHOorO AOKIAaT4Ka B 
OHH KOMIUICKCHBIN HallMOH@JIbHbIM Maw WeHCTBHH B OOaCTH NpaB YesIOBeKa, YTO MOTJIO 
Obl OOeCMe4HTb LeOCTHOe BbIMOJIHeEHHe PeKOMeHalHH B paMKaX BCe€X Me€XaHH3MOB 
OpraHnu3auHH OObequHeHHbIX Hawi 10 mpaBaM YesOBeKa, B TOM YHCsIe TeX, KOTOpPBIe 
OyYT BKJIOUeHBI B OyayuIMH YHuBepcasbHbIN NepHoAMYeCKHH 0030p, 3alIaHHpoBaHHbii 
Ha Hayasio 2016 roga. 


3anpeujenne IIbITOK B HAWHOHAJIBHOM 3aKOHOTAaATeCJIBCTBE 


9. CneljvasIbHbIM JOKIaqYHK M0-IpexHeMy OOecHOKOeH TEM, 4TO, HECMOTPA Ha TO, 
4yTo B 2012 rony B YronoBHbii KOeKc ObWIM BHeECeHbI MOMpaBKH O BKJIIOUCHHH B ero 
ctatbo 143.1 ompeyeseHua «MbITKH>» B COOTBETCTBHH CO cTaTbei | KoHBeHIMM MpoTHB 
mbITOK ("KoHBeHIMA"), Haka3aHHA, Ha3HayaeMble 3a TIpecTyIMJIeHHA MIBITOK, He 
COH3MeEpHMBbI C TAXKECTbIO 3TOTO MpectymieHua. Xota crarpa 143.1 BKyrouaeT B ceba 
HECKOJIBKO OTATYAFOWIMX OOCTOATEBCTB MbITOK, 38 KOTOPble MO2*KeT ObITb Ha3HayeHo 
Haka3aHHe CpOKOM JO NATHAWaTH JIeT JIMWeHHA CBOOObI, Ha MpaKTHKe MpHMeHAOTCA 
Haka3aHHA CpOKOM JIMUICHHA CBOOObI He OONbUIe 4eM OT 2 WO 5 eT 3aKIHOUeHHA, H ake 
UX 4acTO COKpalllatoT a UX HCMOHeHHe OTKNasbIBaeTca. JIA TOTO 4YTOObI rapaHTHPOBATB, 
4TO KPHMHHasIH3alHA MbITOK WIM OOBABJICHHe 9THX JeAHHM MpecTyMJIeHHeM M0 3aKOHY 
CepxKMT HX BO3HHKHOBeHHe, CrelvaibHbIM OKWaqYHK HaCTOATeIbHO IIpH3bIBaeT 
MIpaBHTesIbCTBO YCTaHOBUTb Haka3aHHe B COOTBeETCTBHH C THAKeECTbIO IIpeCcTyIMJIeHHA. 
CneumasbHblt WoKIaq4nk ObWI TakxKe MpOHHPOpMupoBaH O TOM, 4TO M0-lpexHeMy 
TIpHMeHAeTCA AMHHCTHA K MpecTyMJIeHHIO MIbITKH. OH HAaMOMHMHaeT MpaBHTeJIbCTBY, TO 
IIbITKH AaOCOJHOTHO 3alIpellleHbl Mex yHapOAHbIM T1paBoM, WM 4TO coracHoO KOHBeHIMH 
rocylapcTBa HMeIOT OCHOBHOE OOA3aTEJIBCTBO paccuIeqOBaHHA, CyeOHOrO MpecieqOBaHHA 
WM Haka3aHHA BCeX AKTOB IIbITOK. XOTA CMATYeCHHA MPHrOBOpa, MOKA COKpallleHHe cpoKa 
Haka3aHHA M0-MpexXHEMY OTParKaeT TAXKECTh MpeCTYIMJICHHA, MO2*KeT ObITb IIPHeMJICMBIM B 
COOTBETCTBHH C M@X*KAYHapOHbIM T1paBOM, AMHUMCTHA WH MOMHJIOBaHHe B OTHOLICHHH AKTOB 
IIbITOK CO31alOT BO3MO2KHOCTb O€3HaKa3aHHOCTH B HapyWIeHHH Me?K,yHapOAHBbIX MIpaBOBBIx 
oOs3aTebcTB TaypkuKucTaHa. CnrelMasibHbId JOKIaqYHK peKOMeHAyeT MpaBHTeJIbCTBy 
BHECTH NOMpaBKH B CBOE 3aKOHOATeIbCTBO JIA OTpaxKeHHA B HEM HeJOMYCTHMOCTH 
AMHUCTHH 3a IIpecTyIJIeHHe MbITKH. 


DapanTnHu H npexynpexjenne NbITOK 


10. CneuManbHEii WoKnaq4vk TpvBeTCTByeT HHKOpMopalMio YeTKOTO TOJIKOBAaHHA 
TIpHMeHeHHA TapaHTHH 3al[MTbI OT [bITOK HW %*KeCTOKOTO OOpallieHHa C MOMeHTA 
3a\ep2KaHHA MOAO3peBaeMbIX JIM, a TaKXKe KOHIEMMUMIO HEJOMYCTHMOCTH HCIOIb30BaHHA 
OKa3aTeJIbCTB, MOJIYYCHHBIX B Pe3yJIbTAaTe IIPHMeCHEHHA HeE3AKOHHBIX MeTOJOB Ha OCHOBE 
Ilocranosnenua [InexHyma BepxosuHoro cyya oT utoHA 2012 roga, TOKyFOUero CTaTbIO 
143.1 YronosHoro koyekca,. Xota CneiHasIbHbI WOKIaTYHK OTMeTH MpHHATHeE 3TOTO 
MOCTaHOBJICHHA B CFO MpeybIyUIeM OTYETe, Tellepb OH MPHHHMaeT BO BHHMAaHHe ,YTO 9TO 
MOCTaHOBJIeHHe OBLIO XOPOLIO MpHHATO rpaxkKaHCKHM OOLIECTBOM, a TaKXKe PaclIMpeHo C 
TIOMOLWIbIO KOHKPeTHBIX PYKOBOJICTB, HallpaBJICHHbIX Ha OOyYeHHe TocyapCTBeHHbIxX 
CLyKauHx JIA ero peasiu3alHn. 


iM be Tem He MeHee, KaK 9TO ObIIO HM B 2012 rogy, CnelyManbHEId AoKaq4unk m0- 
TIpexKHeMy OOe€CMOKOCH Cepbe3HbIMH HefOCTaTKaMH B OOecrIe4YeHHH 93deKTHBHBIX 
MIpOWeccyaIbHBIX rapaHTHH B TeYeHHe MepBbIX 4acOB MOcIe apecTa H COAepxKaHHA NOT 
cTpaxkeH, HECMOTpxA Ha HX HalM4uve B YrouOBHO-MmpoleccyasibHom koyeKkce (YIIK) u B 
COOTBETCTBYIOWIMX  OJIOXKCHHAX HW HHCTpyKuMax/pacnopsKeHHAx. IIpakTH4eckoe 
OTpHyjaHHe MyHAaMeHTAIbHbIX TapaHTHii, BKIIO“ad OMepaTHBHOe OdopmseHHe 4H 
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3alepoKaHHe Mocie OcTAaBeHHA B MMJINUeHCKHi y4acTOK™, 1paBo Ha ajjBoKaTa C MOMeHTAa 
MUeHHA cBOOOsB’, MpaBO Ha He3aBHCHMOe Me/IMIIMHCKOe OOcHeqOBaHHe JMU, 
HaXOAMAXCA MO CTparxkei, a TakxKe MpaBo IpecTaTb Mepey cyAbeii B TeueHHe 72 4acoB Cc 
MOMEHTA 3aep2KaHHA, esaeT JIM, JIMMICHHBIX CBOOOABI, KpaitHe yA3BUMBIMH JIA TIbITOK H 
%KECTOKOFO OOpallleHHa. 


12.  CneunanbHpii foKnaqywK mpuBeTcTByeT cooOluleHHt O TOM, 4TO 
IIpaputesbcTBeHHad padouad rpynla paccMaTpHBaeT BO3MO?%KHOCTb MpesIOKeHHA 
H3MeHeEHHH B 3aKOHOaTeJIbCTBO C L{eJIbIO COKpallleHHA CyLeCTBYIOLWeroO MaKCHMaJIbHOrO 
12-yacoporo cpoka, HeOOxOAHMOrO WIA YyBeOMJICHHA CeMbH 3aepxKaHHOrTO O ero 
3allepxKaHHH U JIA MpeqocTaBeHHuA MM OocTyna K ayBoKaTy, H 0 72 4acax, 4TOOBI 
3aepxKaHHble Mpeyctain mepeyq cyabéi. Tem He MeHee, CrelvabHbI OKIa4YHK 
HallOMHHaeT MpaBHTeJIBCTBY, YTO JIKOOOe YCOBePLLICHCTBOBAHHe 3aKOHOAaTeJIbCTBA JOJDKHO 
COMPOBO*KTaTECA cojjep2KaTesIbHOH mpakTHyeckon peamM3alnen rapaHTui. 
[I[paBuTesBCTBO JOJDKHO JOMOHUTeIbHO rapaHTHpOBaTb, YTO HECMOCOOHOCTh CoOOTaTb 
HW BbITIOJIHATh CYLECTBYIOMHE MpaBOBble MOJIOXKCHHA ABJIACTCA Cepbe3HbIM HEJOCTATKOM Ui 
COMPOBO2#KAaeTCA COOTBETCTBYIOWIMMH CaHKIMAMH, a He MpOCcTO JHCIMMIMHAapHbIMH 
MepaMH. 


Oqdopmaienue apecma, yeedomieHue CeEMbUu U NDOOONHCUMEeNoHOCMb’ COOeEpIHCAHUA NOO 
cmpaxceu 00 HaYaja cydebHOzo npoyecca 


13. _B coorsetctBun co ctatbei 94 YronoBHO-npolleccyasIbHOrO KOseKca, apecT HMeeT 
MeCTO, KOra YeOBeKa JOCTABJIAIOT B CJIC]CTBCHHBIM OpraH MH MOABepraloT BpeMeHHOMy 
3aepxKaHvtO B CilelMasIbHOM y4pexKeHHH, olpeyeseHHOM KoyeKcom. TeM He MeHee, 
MOMECHT (akTHYeCKOrO 3aepxKaHHA Opeyesaetca ToMbKO B [loctaHoBneHuun IIneHyma 
BepxoBHoro cyJja, KoTOpoe He HMeeT CHJIbI OOAZATEIBHOTO MpaBOBOrO OOA3ATEJIBCTBA. 
CneuMasbHbii JOKIaq4HK HaMOMHHaeT MpaBHTeJIbCTBY, UTO KaK B 3AKOHOaTeJIBCTBEe, TAK 
MW Ha MpakTHKe JOJDKHO ObITb YETKOe MOHHMAaHHe TOPO, YTO JIMLWeHHe CBOOObI HAYHMHACTCA 
C MOMeHTa 3aj[ep?KaHHA MOAO3peBaeMOro, He3aBHCHMO OT erO MeCTOHAXO7KeHHA, A 4TO 
3alep2KaHHble OJDKHbI WMMeTb IpaBO Ha IMpoleccyaybHble TapaHTHH C MOMeHTAa 
(PakKTHYeCKOLO 3aepxKaHHA, ellje JO HX O*POpMJIeHHA. 


14. CneyvanbHpmi foKnaqunk Obl pay y3HaTb, 4TO MucTpykKuMaA mpaBHTesIBcTBa, 
v3yaHHad mocye ero moceljeHHa cTpaHbt B 2012 roy, pa3bacHAeT O0#3aHHOCTB 
rocyapcTBa PerHCTpHpoBaTb 3aeprKaHHbIX Cpa3y B MOMEHT 3aJ\epxKaHHA MH BHOCHTb 9ITY 
HHOpMallMtO B OH %*KypHas/peectp.? Tem He MeHee, OH OOecnOKOeH COOOLIEHHAMH O 
TOM, 4TO 3TO OOA3ATEIIBCTBO JO CHX TlOp He Be3e rapaHTupyeTca Ha N1pakTHKe, HECMOTPA 
Ha TO, 4TO dasbcuukalluA TaTbl M BPeMeHU 3aepxKaHHA B HACTOALIee BPCMA ABJIACTCA 
YIOJIOBHBIM TIPeCTyMJIeHHeM B COOTBETCTBHH CO cTaTbAMH 323, 358 u 359 YronosHoro 
KOeKca, H, HECMOTpA Ha OTYETbI O TOM, YTO MpOH3O0MIIO COKpalljeHHe KoIMYeCTBAa 
cilyuaeB 3aep2KaHHbIX, KOTOpble He OBI JOJDKHBIM 0Opa30M odopmuieHs!. [IpapnsbHoe 
OpopMieHHe JOJDKHO BKJOUATb CBeJeHHA, BKOUAHOLMINe (aMWJIHH BCeX COTPyJHHKOB, 
y4acTBYIOWINX B 3aepyxKaHHUu, a TakoKe HHPOpMaLlMtoO 00 OOcCTOATeJbCTBAX apecta H O 
(H3H4eECKOM COCTOAHHH 3a\epxKaHHOro. 


15. Cnenanbubii FoKIaq4unk cox*KasleeT, YTO He CMOF OMNpeeIMTb, YBEXOMIIAIOT JIM Ha 
lpakTHKe COTPyHHKH [paBOOXpaHHTeJIbHbIX OpraHOB ajJIBOKaTa WJIH YWJICHOB CeMbu 


YrosIOBHO-lpoleccyaibHbIli KOeKc, cT. 94.1. 

YrosIOBHO-lpoueccyasbHblit KOWeKC, CT. 22.1 u 49.2 

B YrosoBHO-npoueccyasIbHOM KOJeKce, CT. 94, roBopuTCsA, YTO TIPOTOKOJI JOJDKEH ObITh COCTABJICH C 
yKa3aHHeM OCHOBaHHH, MeCcTa HW BpeMeHH 3aJlepxKaHHA B TeYeHHe Tpex YacOB C MOMeHTAa 
3a\epKaHHA, a MOAO3peBaeMBbIit JOJDKEH ObITb IPOMHPOPMUpoBaH O CBOHX IpaBax. 
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3aJ,epoKaHHbIX Ha 3Tale HX MepeBosa H3 OAHOTO yupexKeHHA B Apyroe, B TOM 4HCIe B 
eax OMpoca, coOsHoMaeTca WM Ha MpakTuKe 12-4acoBol MepHoy BpeMeHH, B TeYeHHe 
KOTOpOrO 4YJICHbI CeMbH JOJDKHbI ObITb MpOHMHPOPpMHpoOBaHbI O  3aepxKaHHH (B 
COOTBeTCTBHH co cTaTbeii 100 YIIK). 


16.  CremnanbHbli OKIaq4YHK HaCTOATebHO MIPH3bIBaeT MpaBHTeIbCTBO COKpaTHTb 
CpOK 3AaKOHHOrO IpeyBapHTeIbHOrO coOepxKaHHA MOA cTpaxkei YO npeybEaBIeHHA 
oOBHHeHHA = ss g0.-s« #BesCCOB- «B.SC COOTBETCTBHH C MpH3HaHHbIMH Me2KyHapodHbIMu 
cTaHaptaMn. OH BbIpaxkaeT OcoOyro OOeCIOKOeCHHOCTS M0 MOBOLY COOOLeHHH O TOM, 4TO 
OpraHbl He IpHepxKHBalOTCA 3aKOHHOFO MpeAeIbHOrO Cpoka 3aepxKaHHA COCTABIIOIOLIMH 
72 4aca, Tocse KOTOporo MOAO3peBaeMble HOO OcBOOOxKAaroTcA HOO MpeyctTarwwT Mepey 
CyibéH HW TMepeBOAATCA B MpeABapHTesIbHbIe CyIeACTBeHHbIe W30/ATOpbI. Takoxe OBI 
COOOMIeHHA O TOM, YTO CYbH MMCHOT BO3MO2%KHOCTb TIPOJIMTb MepBOHAYaIbHBIM 72- 
yacOBOH CpOK elle Ha 72 4aca, B TeYeHHe KOTOPbIX 3aep2xKaHHble MOFyT OCTaBaTbCA MOT 
cTpaxkeli B MHJIMWHH, H 4TO B HCKJIOUNTEJIBHBIX Cly4adx MOMO3peBaeMble OCTaloTCA NO] 
cTpaxeli Ha eié Oosee WIMTeIbHOe BpeMaA. 


Zlocmyn kK adeoKamam 


17. CneyvanbHEli oKiaqyvkK 0-mpexHemMy KkpaliHe oOOeCIHOKOeH OTCYTCTBHeM 
ajleKBaTHOrO JOCTyia K yClyraM He3aBHCHMOrO afBOoKaTa B TamoKuKHcTaHe. Hecmotps Ha 
TO, YTO 3AKOHOMATEbCTBO MpeAyYCMaTpHBaeT He3AMEJIMTeIbHbIN WOCTYN K aBOKaTy, Ha 
TIpakTHKe aBOKaTbI CTaIKHBaIOTCA C MHOFOUHCJICHHbIMH TIpelaATCTBHAMH Ip MOMMbITKe 
BCTPeTHTbCA CO CBOHMH KJIMCHTAMH, B YaCTHOCTH, Cpa3y Mocse apecta HU WO NpeybABIICHHA 
OOBHHeEHHA HW 3aKJIKOUeHHA NOX cTpaxky 4O Hayaa cyfeOHoro mpouecca. Hekotoppie 
aJIBOKaTbI TOBOPWJIH O TOM, YTO CMOTJIM YBHeTb CBOHX KJIMCHTOB TOJIBKO Ha CyeOHBIX 
3aceaHHAX M10 H30paHHIO Mepbl TipeceyeHHsA, B TO BpeMA Kak Apyrve OBI 0O13aHbI 
MIpeACTaBHTb OCOObIe pa3pellieHHA, KOTOpble He TpeOyroTcA M0 3aKOHY, WIM CyelaTb 
3allIpoc [JIA MOJIYYeHHA pa3pellleHHA y CuleqoBaTeeH, CyeH WIM MpOKypopos, pexkye 4eM 
WX MOMYCKasIM, YTOObI BCTPeTHTbCA C KIMeHTaMH. TakoKe MpHBOAMIMCb TIpHMepbl, Kora 
aBOKaTOB He JOIYCKaJIM Ha. BCTpeuy Cc KJIMeHTAMH HaequHe. OcoOyto 03a004eHHOCTB 
BbI3bIBAIOT COOOLICHHA O TOM, 4TO OCTyM K aBOKaTaM BapbupyeTcA MO perHoHaM 
peciyOJIMKH HW YaCTO 3aBHCHT OT CueqOBaTeIeH, KOTOPbie WeatoT BbIOOP, pa3spelHTb WIM 
He pa3pelIHTb OCTYM 3ajjep2KaHHBIX K afBOKaTy, a TakKe COOOLIeHHA O TOM, 4TO 
HeEKOTOPble aBOKATHI NOABepraloTca yrpo3aM WIM paciipaBaM 3a Ux paooty. 


18. CurTyalua mpesctaBlaetca elle Ooee CO%KHOH, KaK TOJIbKO JIMIO CTaHOBHTCA 
OCY2K]CHHBIM, TaK KaK 3aAKOHOJaTeJIbCTBO JaeT MOJIHOMOUHE, 10 KOTOPOMy OCyYy2KJeHHBIEe 
3aKJIKOUCHHBIe JOJDKHbI OOpaTHTbcA 10 MOBOAY AOCTyMa K CBOHM aBOKaTaM B IIMCbMeHHOM 
dopme. CneMalbHEii WoKiaq4Hk Ob MpoHHpopMupoBaH oO psaye ciyyaeB, Kora 
alBOKaTaM ObIJIO OTKA3aHO B BO3MO?KHOCTH BCTPpeTHTbCA CO CBOHMH KJIMe€HTaMH H3-3a 
OTCYTCTBHA 9TOH (POPMAIIBHOCTH, axke KOra 3adBJICHHA O 2KECTOKOM OOpalljeHHH HMMeJIN 
MecTo. Kpome Toro, OH BbIpaxKaeT OOCCIOKOCHHOCTh M0 MOBOY CiaOOCTH CHCTeMBI, 4Yepe3 
KOTOPY!0 3aKJIFOUCHHBIM Ha3HauaeTCA aBOKAT, KOra OHH He HMEHOT CBOerO COOCTBeEHHOTO 
aiBOKaTa, B TOM 4HCIe yTBepxKeHHA, YTO aBOKATaM, MpeOCTaBsIAeMbIM FOCyapcTBOM, 
MOopoH He xBaTaeT HeEOOXOAMMOM He3aBHCHMOCTH, HU 4TO OTCYTCTByYeT MeXaHH3M Ha30pa 
Wiad OOecne4eHHA TOCyapCTBeHHbIMH aj{BOKaTaMH [IpeOCTaBJIeHHA CBOHM KJIMeCHTAaM 
mye 3aljMTbI HW MpeACTaBHTesIbCTBa. OH TakxKe HACTOATEJIBHO MpH3bIBaeT TOCyTapCcTBO 
IIpeOCTaBHTb MOAO3peBaeMbIM, OOBHHACMBIM HJIM TOACYAHMbIM, He HMeFOIIMM CpeCTB 
JIA TIOKPbITHA PaCXOJOB, CBA3AHHBIX C 3aLIMTOM HX MHTepecosB B Cily4ae HEOOXOAMMOCTH, 
Oe3BO3Me3HYIO IOPHAMYeCKy!0 TOMOLIb. 


19. CneynanbHbli goKiaqunk Obl MpoHHopMupoBaH oO  pomOKarollelics 
HHMUMaTHBe 10 pedOpMHpoBaHHtO MOOKeHHH, KOTOpble perymupyroT mpodeccuto 
amBpokata ("OO ayBoKatype"), H BCTpeBOXKEH COOOLICHHAMH O TOM, YTO MpOeKT 3aKOHa 
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MOXET MOOPBaTbh HeE3AaBHCHMOCTb a{BOKATOB TeM, 4TO MuHucTepctTBo tocTHUMH, OyqeT 
oTBeyaTb 3a KeasiMdukallMOHHy!O KOMHCCHIO, KOTOpOM TMopyyeHoO BbIWaWa WH OT3bIB 
JIMUeH3HH, H TEM, YTO MOTpeOyeTcA MOBTOPHAA KBaIMPUKAayHNA, KOTOPAA MOXKET CeaTb 
FOPHCTOB YA3BHMbIMU C TOUKH 3peHHA aJIMHHHCTpaTHBHOrO KOHTPOJIA UH MpOH3BOJIbHOrO 
aHHYJIMpOBaHHH JIMWeH3Hii, a TakoKe OOK3ATeEIbHOrO MOBTOPHOrTO JIMLWeH3HpoOBaHHA, 
KoTOpoe MmpesycMaTpuBaeTcaA B MpoekTe 3aKOHa. CrelWaIbHbId WoKIaqYHK ObII 
yBeOMJIeH, YTO HWKHAA Naata IlapnamMenta mporonocoBasla 3a MpHHATHeE 3aKOHA 7 
aHBapa 2015 roga, H 4YTO B HacTosee BPeMA ORK aeTcA OOOpeHHe Mpoekta 3akouHa 
BepxHeH nanaToi Ilapnamenta u I[Ipe3uqeHToM. OH coxkaleeT, 4TO, HeECMOTpaA Ha 
KOHCYJIbTalMH, MpOBeeHHble C IOpHCTaMH UM TparxkAaHCKHM OOLIeCTBOM, MOJ0%KeHHA 
3aKOHA, I10-BHJJMMOMY, HE COOTBETCTBYHOT M@?*KYHAPOAHbIM CTaHapTaM B OOIacTH mpaB 
yeIOBeKa, OTHOCALIMMCA K He3aBHCHMOCTH lopHAMYecKOH mpodeccun. CneMabHblit 
WOKIaYHK HaCTOATEJIbHO MpPH3bIBaeT MpaBHTeJIbCTBO YCTpaHHTb BCe lopHyMYecKHe HU 
lipakTH4ecKHe MpelATCTBHA Ha MYTH K OecnpenATCTBeHHOMY JOCTYyNy 3aep%KaHHbIX JIM K 
He3aBHCHMOMYy H HajlexKallleMy KOPHAMYeCKOMY Mpe/{cTaBHTeJIBCTBY. OH peKOMeHyerT, 
4TOOBI Mepbl JWIA WOCTWKEHHA 39THX Wee ObWIM BKJIFOUCHbI B KOHKpeTHble j[eTasIu B 
TepecMOTpeHHBIM HalMoHabHbI Miah WevicTBHH WIM B OYyAyUIMH KOMIVUIeKCHbIM 
HatvoHasIbHbIi Wa eHcTBHuH B OOacTH NpaB YesOBeKa. 


IIpago npoumu meduyuncKoe oOciedoeanue u npabo Ha CyOeOHO-MeOUYUHCKyI0 
aKcnepmu3y 6 coomeemcmeuu c Pykoeodcm6om no ad@qdeKkmuéeHOMyY PacciledoeaHuto Uu 
OOKVMeEHMUPOBAHUIO NbIMOK U OPY2UX IACECMOKUX, OECUEMOGBEYHLIX UU VHUACAIOLYUX 
OocmouHncmeéo Budax OOpaiyenua uu HaKazanua (CmamOoylecKkuu npomoKkon) 


20. CnemvanbHpii foKnaqunk Obl WHdopmMupoBaH, 4TO corsacHo VMxctTpyKunn, 
yTBep»xKeHHOH 24 oKtTaOpa 2012 roa COBMeCTHBIM TIpHKa30M IeHepasIbHOrO MpoKypopa Hu 
PYKOBOAMTeEIAMH MpaBOOXpaHHTeJIbHbIX OpraHOB, BCCM 3aKJIKOUCHHbIM TrapaHTHpyeTca 
mpaBoO Ha Me]HIWMHCKOe OcBHeTesbcTBOBaHHe. I]IpuBeTcTBya 9TY HWHCTPYKUMIO, OH 
 OOeCHIOKOeH TeM, 4YTO B HACTOAINee BPpeMA 9TA HHCTPYKUMA-TOMBKO [IX BHYTpeHHero 
MCHOIb30BaHHA TpaBOOXpaHHTeJIbHBIX OpraHOB, HW HaCTOATeIbHO TIPH3bIBaeT K ecé 
BHeJ{PeHHIO B 3aKOHOATeJIbCTBO. CrelHasIbHbIM AOKIAaQYHK y3HaJI, YTO TOJIbKO B OJJHOM 
W30IATOpe BpeMeHHoro coyepxaHua B JIyulaHOe UMeeTCA MeQHUMHCKHH padoTHHK, 
KOTOPBIM peryIAPHO Tex YypUT WIA NPOBeACHHA MEMIMHCKHX OCMOTPOB BO BpeMA IIpHema 
MW OdopMsiIeHHA 3aKOUeHHBIX. Kak cooOmaeTcd, B pyrHx WeHTpax BpeMeHHOrO 
COJepxKaHHA BU3YaJIbHbIM OCMOTP, IPOBOAHTCA ex ypHbIMM COTPYAHHKaMH MHJIMUMH HIM 
NIpHriaweHHbIM H3BHE BpayOM, BbI3bIBAeCMbIM JIA OOCIeOBAaHHA 10 MpocbOe 
3ayepxKaHHoro. Tem He MeHee, CrelMasibHbId OKIaqYHK MoOuy4HII TpeBoOrxKHbIe 
cooOlmjeHHa © TOM, 4YTO B TO BPeMA KaK MOMO3peBaeMbIe OCTABJIAIOTCA B 
TpaBMaTOJIOrMYecKHe LeHTpPbI WI WpyrHe MeAMUMHCKHe y4pexKeHHA C WesIbIO rapaHTHH 
Toro, 4TOOBI y HHX HeT MIPH3HaKOB TeJIeCHBIX TpaBM JO TOTO, KaK j{OCTaBHTb HX B 
W30JIATOPbl BPpeMeHHOrO cCOepxKaHHA, Ha MpakTHKe COTPyAHHKH 9THX y4pexKeHHh 
BbIMaOT 3apaHee MOAMMCAaHHbIe JOKYMEHTHI, MOATBeEpKAalOlWe OTCYTCTBHe TIPpH3HaKOB 
MIbITOK HW APyrHx BUAOB *KeCTOKOrO OOpaljeHHaA, Oe3 NpOBeeHHA HEOOXONHMBIX 9KCIepTH3. 


AL B 9TOM KOHTeKCTe CnelHasIbHbIi JOKIaquHK OOecnHOKOeH TeM, 4TO MeJIHI[MHCKHe 
OCMOTPbI IIpaKTHKyIOTCA He peryIApHO B OTHOWeHHH BCeX 3a\ep?KaHHBbIX JIML, 
MOCTyMarollMX B OTIeNCHHA MMIIMIMH WIM W30JIATOPbI BPpeMeHHOTO cCOeprxKaHHA, U 
BCIIOMHHaeT CBOIO peKOMEeHallHiO, 4TO BAaCTH JOJDKHbI OOeCHeYHTb IA BCeX 
3aKJIKOUCHHbIX CBOCBPeEMeHHbI JLOCTYI K H€3aBHCHMOMY MeJIMIMHCKOMy OOcIeqOBaHH, B 
TOM 4MCIe MCHXOOrMYecKHe OI[CeHKM, Ha MOMeHT apecTa MH TIpH Mepesoye B MectTa 
3aKIOUCHHA HU Me*KAY MeCTaMH COjepxKaHHA TO cTpaxkei. OH TakxKe OOeCIOKOeH TeM, 
YTO KOJIMYECTBO KBaJIM@UUMpOBaHHBIX KaPOB B H30JIATOPaX BPCMeCHHOTO COep2KaHHA H B 
CJI€{CTBCHHBIX H30JIATOpaX He YBeJIMYHJIOCb, H M3 JOCTOBeEPHbIX HCTOYHHKOB MOCTyMaeT 
HHpOpMalluA O Cepbe3HOH HeXBaTKe KBaJIN@HUMPOBaHHbIX Me{MUMHCKHX PaOOTHHKOB B 
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MecTax cOjlepxKaHHa OX cTpaxel. OH HacTOATeIbHO MPH3bIBAaeT [paBHTeJIbCTBO 
OOecIeYHTb HCMOIb30BAaHHE COOTBETCTBYIOLUMX OOBEMOB (PHHAHCHpOBaHHA HW pecypcsl, 
YTOObI MATepHaIbHO OOeCIeYHTb TIOPEMHBIM MeEAHUMHCKHH MepcoHasl H yapexkKeHHA BCeM 
HeOOXOJMMBIM, H YTO HeXBaTKa PeCypCOB He MOXKET ObITb HCMOIb30BaHa B KaYeCTBEe 
OCHOBaHHA [Id HeCOOMOJCHHA COOTBETCTBYIOLHX Me@2%KYHAapOWHbIX HW HallMOHaJIbHBIX 
TpaBOBbIxX OOs3aTeIbCTB.  CrelMabHbiii. QOKIaqYHK BbIpaxkaeT OarojapHOCTb 
Muunuctepctsy 30paBooxpaHeHia H COMMaIbHOM 3aL[MTbI HacesIeHHA 3a HMHPOPMALHIO O 
TOM, 4TO OOs3aTeJIbHbIe MeIMIMHCKHe OCMOTPbI MpaKTHKyIOTCA IA BCeX JIM, 
TIepeEBOAHMBIX 3 CJI€{CTBEHHBIX H30JIATOPOB B TIOPbMBI. 


22.  IIpasputTenbcTBo TakxKe 0083aHO OOeCIe4YHBaTb, He€3aBHCHMOCTb Me€J{MI[MHCKOTO 
TlepcoHasla OT MpaBOOXpaHHTeJIbHbIX OPpraHOB BO BCeX MeCTAaX COJep2xKaHHA MOA CcTpaxel. 
CnelMasbHbit = OKIaqYnkK M0-mpexHeMy OOecMoOKOeH COoOoOlIeHHAMH O TOM, 4YTO 
MeJIMIMHCKHH ~TepcoHasl, KOTOpbIi padotaet npH Munuctepctse rocTtuumu, He Bcerga 
JOJDKHbIM OOpa30M JIOKYMeHTHpyeT HM pervcTpHpyeT TpaBMbI 3a]epo%KAaHHBIX H3-3a 
TjaBJICHHA CO CTOPOHDI CIeACTBeEHHbIX OpraHoB, HW 9Ta HHDOPMallMA HHOTa 3allMcbIBaeTCA 
TOJIbKO 110 YCMOTpeHHtO CeqOBaTeuA. CrelHasIbHbI JOKIa_4HK ObLI MHPOpMUpoBaH, 4TO 
paOotarolve B TIOPbMaX MeMIIMHCKHe paOOTHHKH HaXxOJATCA MOQ KOHTpPOJIeEM 
Munuctepctsa 3fpaBooxpaHeHHa UH 4TO 3aKIIKOUeCHHbIeC, YyTBepxKaroulve, 4TO 
NMOABeprasivcb [IbITKaM, HalipaBIdKOTCA K BpadaM, OTHOCALIMMca kK Munuctepctsy 
3/]paBOOXpaHeHHaA. Tem He MeHee, OH TakxKe OBL IpOMHPOPMHpoOBaH O TOM, 4TO JaHHble 
MeJIMI[HHCKHe CieWMasIMCTbI TaKKe TOMMMCbIBaIOT KOHTpakTbI C MHHUCTepcTBOM IOCTHIIMH 
UM, COOTBETCTBCHHO, HaXOJATCA TO eFO PYKOBOJICTBOM je-(akTO. OH HacTOATEeJIBHO 
IPH3bIBaeT IIpaBHTeJIbCTBO K TOMY, YTOObI BCe MeHIMHCKHe paOOTHHKH Ha TpakTHKe 
HaxOJMIMCb B BeyeHHH Muxnctepctsa 3{paBpooxpaHeHus”, a He MunuctepcTBa FOCTHIMH. 
TakxKe OH MIpH3bIBaeT MpaBHTeIbCTBO K OOeCMeYnBaHHIO TOTO, YTOOBI B 3aKOH OBI 
BHeCeHbI MOMmpaBKH, C TEM, YTOOBI HerOcyapCTBeHHbIM Me/IMUMHCKHM 9KCIIepTaM Tak?Ke 
ObIIO pa3pelIeHO MpeOCTAaBIATh DKCMepTH3y B Cyfe, 4TO B HacTOAee BpeMA 
3aKOHOJAaTeJIBCTBOM He lIpeyCMOTpeHo. 


23.  CneunalbHbidt OKIaq4YHK WMeJI BO3MOXKHOCTb [MOCeTHTb HOBbIeC MOMeLICHHA 
Llentpa cye0HO-MeyqHUHHCKON 93KCHepTu3b1 mpH Muxnctepcrse 34paBooxpaHeHHa U 
COWMaJIbHOK 3alHTbI HaCesIeHHA HW y3HaTb OO HHHWHATHBAaX MO O3HAKOMJICHHHO Cye0HO- 
MeCJMUMHCKHX 9KCIepTOB CoO CTaMOyJIbCKHM [IPOTOKOJIOM, B COOTBETCTBHH Cc. ero 
pekoMeHyauven 2013 roga. CnelMasbHbl FOKNaqYHK OsaroqapuT OMPUUMAISHBIX JIM 3a 
HHOpMalIHt0 O TOM, 4TO 60% MeHIMHCKOrO MepcoHaa, oTHOCAIIeroca K LleHTpy, ObIIO 
oOy4¥eHO Me%*KYHAapOAHbIMH crielMamucTamMH. OH Cc 03a004eCHHOCTbIO OTMe4aeT 
IIPOTHBOPeyHBbIe COOOLWICEHHA O TOM, 4TO TOJIbKO TpH Bpaya MpowsH oOy4yeHHe 0 
BbIABJICHHIO IIPH3HAKOB IIbITOK H TOJIbBKO ABOe CielHasMCTOB MO CyeOHO-MeHIMHCKOM 
OKCHepTH3e MPHHAIHM yyacTHe B TpeHHHrax HMMeHHO m0 CtTaMOyJIBCKOMY IIPOTOKOJIy. 
CneuvasibHbli OKIaqYHK TakwKe y3Hal, 4TO B eKaOpe 2012 roga Munuctp 
3qpaBOOXpaHeHHA WH COUMAJIbHOM 3allHTbI HaceyIeHHA MpH3Basl K Co3qaHHIo Padouelt 
Tpylilibl 10 pa3spaOoTKe MeTOJMY4eCKHX PeKOMeHAAalHH, NMOcoOOuH HW yueOHO-MeTOAMYeCKHX 
MaTepHasIOB M10 CyeOHO-MeJHUMHCKOM 9KCMepTH3e, B TOM 4HCIe TO JOKYMeHTAaL{Hto 
(PH3H4eCKHX MH MCHXOJIOTHYCCKHX OKa3aTeIbCTB MPHMCHeEHHA MbITOK, B COOTBETCTBHH CO 
CramOyJIbCKHM TIpoTOKOsIOM. OH Ob] pay y3HaTb, 4TO MapTHepbl OT rpaxkqaHcKoro 
oOulecTBa ObUIM BKJIOUeHBI B COcTaB PaOouel rpynbl UW CileqOBasIM MHMWMaTHBe MyTeM 
IIpOBeeHHA TpeX TpeHHHTOB JIA OoNee, YEM BOCbMHJeCATH Y4ACTHHKOB, BKIOUAA 
CyeOHO-MeJHUMHCKHX 9KCIIEPTOB, MeMLMHCKHX paOOTHHKOB 3aKpbITbIX y4pexkKeHHi, 
Bpayei, MCHXOJIOrOB, CyeH, MpOKypopoB, IOpHCTOB H TepcoHayia Tropem. CrelMasibHbiii 
JOKIa4HK BbIpakKaeT MPH3HATeIbHOCTb MpaBHTeJIbCTBY 3a TAKHe MePOMPHATHA, KOTOPbIe 
MOMOryT YJIYYWIHTb BbIABJICHHe, pacciieqoBaHHe HW cyeOHOe MpecreqoBaHHe ciry4aeB 
MIbITOK HW *KeCTOKOrO OOpalleHHA, a TakKxKe OOeEr4HT HX MpeAOTBpallleHe, UH MpH3bIBaeT 
BIACTH MpOOIKATh YCHJIMA MO YITYYIWeHHIO JOCTYMHOCTH HW KayeCTBa MeJ{MI[MHCKHX 
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CyeOHO-MeJHUMHCKHX =ycryr. B  KkOHCyIbTauMH Cc TrpaxkaHCKHM OOLIeCTBOM 
IIpapntenbcTBO OJDKHO pa3padoTaTb, , Haiexkaujwe MesuunHcKHe KamHuueckne 
MIpOTOKOJIbI JIA BbIABJICHHA CyIyYaeB TbITOK B COOTBETCTBHH Cc TpedOoBaHHaAMH 
CramOyJibckoro fmpoToKosIa, a TakxkKe OOecMe4YHTb HX HCHONb30BaHHeE cpeqH BCero 
COOTBETCTBYIOLErO MeJIMIMHCOrOM TepcoHasa, B TOM 4HCyIe B YUpexkTeHHAX NepBUYHO! 
MeJIMKO-CaHHTapHOH MOMOLIH, Bpaveli CKOPOH MOMOLIM HM MeMIMHCKOrO MepcoHasia BO 
BCeX MeCTax COJepxKaHHA MOA cTpaxkeii. 


TIpaeuno UCKIIOYEHUA OOKAZAMEbCM6, OOObIMbIX HE3AKOHHbIM HAVIHIeEM 


24.  IlpaBuresbcTBO JOsKHO OOecrIeYHTh BBIMOJHEHHE JOMOJHUTeEIBHBIX rapaHTHH AA 
TOrO, YTOObI NOKa3aTeJIBCTBA, MOJIYYCHHBIC B Pe3yJIbTaTe MbITOK MH %KeCTOKOFO OOpallleHua, 
He HCMOIb30BaIHCb JIA KaKHX-IMO00 Welle BO BpeMA JIKOOBIX CyeOHbIX WIH 
aJIMMHUCTpaTHBHBIX Mpowesyp. XOTA MpaBHIO OO HCKIIOYCHHH OKAa3aTeJIBCTB, JOOBITHIX 
He3aKOHHbIM ITyTeM TapaHTHpyeTcd B paMKaX BHYTPeHHeErO 3aKOHOJAaTeIbCTBA. 
CneuManbHbii WOKIaTYHK ObLI yBeJOMJIeCH O HeCKOJIBKHX %KasloOax O OKa3aTeJIbCTBAX, 
MIOJIYYCHHBIX MO MbITKAMH, HM OH CO%*KAaIeeT, UTO ITOT BAXKHbIN BOMpPOC He ObI OTeIIbHO 
BKIHOUeH B IIa WeHCTBHM, HECMOTPA Ha COOTBETCTBYIOIIHe PeKOMeHAallHH B ero OTYETE 
ot 2013 roma. Cratpa 88 (3) YIIK oObsaBaaeT BHe 3aKOHAa HCHOJIb30BaHHe B xoze 
cyneOHoro pa3z0upaTesIbCTBa J{OKa3aTeJIbCTB, TOJITYYeHHbIX He3aKOHHbBIMH MeTOJaMhH, 
TaKHMH KaK: TIPHMeHeHHe CHIIbI, WaBIeHve, MpH4YnHeHHe cTpawaHHii, OecuesoBeuHoe 
oOpamjenve , a [locraHopneHue IIneHyma Bepxosuoro cya or 25 utona 2012 rona 
Pa3bACHACT HEOMYCTHMOCTh He3aKOHHO MOsyYeHHBIX TOKa3aTesbcTB’’. Tem He MeHee, 
CnelmMasbHbii WoKiaq4uk Mowyyns HHPOpMalHtO O TOM, Y4TO Ha [pakTHKe CyjJ[bH, KaK 
paBHO, MIPH3HAIOT JOKa3aTeJIbCTBA, MOJTYYCHHbIe HE3AKOHHBIM ITYTeM, BKJIFOUAA IIbITKH A 
pyre BUAbI *KeCTOKOTO OOpallleHuA, a TAaK2Ke MCHXONOrMYecKoe AaBseHHve. CnelManbHbi 
WOKIaq4nK He CJIbIMAa HA OO OJHOM cilyyae, Kora ObI CybI HCKFOUMIN He3aKOHHO 
NOJIYYeHHbIe TOKa3aTeJIbCTB, HECMOTPA Ha MHOFOYHCIICHHbIe 3asBJICHHA OOBHHACMBIX O 
IIPHMe€HEHHH TIBITOK HW %KeCTOKOrO OOpanieHua. Kpome Toro, cooOmlaocb, YTO Cepbe3HbIe 
CiIe{CTBHA 110 TAKHM 3aABJICHHAM, B TOM YMCIe OMpoc COTPyAHHKOB HM paccsieqoBaHne, 
IIPOBOJATCA PeKO. 


25.  CmneuanbHbli foKiaqunkK HamoMMHaeT TpaBHTeIbCTBy, 4TO B xOe sJOOOTO 
cyqeOHoro pa30upaTesIbcCTBa HMCKIIOUeCHHe OKAa3aTeJIbCTB, MOJIYYCHHBIX MOM MbITKAaMH 
mr000H (opMBI, ABJIACTCA OCHOBOMOsIAararolllM MOK yHapOHO-IIpaBOBbIM 


OOA3aTCJIbBCTBOM B COOTBETCTBHH co cTaTbeH 15 KOHBeHIMH MpOTHB TIbITOK, KOTOpaA 
TIpH3BaHa OOecreynTh HeIPMeKTHBHOCTh MpHMeHeHHA MbITOK HW 9%KECTOKOFO OOpalileHHA, B 
xoye paccyieqospanua. Ja yKpemieHua 9TOM rapaHTHH OH PeKOMeHyeT MpaBHTeJIBCTBY, 
4YTOObI HCKIOYNIH He TOJIbKO JOKa3aTesIbCTBa, MOJIYYeHHbIe B pe3ylJIbTaTe MbITOK UH 
%KeCTOKOrO § OOpallleHHA, HO HU OKa3aTeIbCTBa, MOJIYYeHHbIe C HapylieHHeM 
COOTBETCTBYIOWIMX TIpoleccyasIbHbIX rapaHTHH. Kpome Toro, MpaBHTesIbCTBO JOJDKHO 
oOecre4HTb, JOMYTHMOCTb TIpH3HaHHA TOJbKO B MpHCyTCTBHH aBOKaTa H ero 
NOATBepxKyeHHe Mepeyx cyybei. JlomKHa ObITb Tpe3yMMWHA MpPOTHB OKa3aTeJIbCTB, 
NOJIY4eHHBIX B OTCYTCTBHH aBOKaTa WIM Tepes TeM, Kak 3ajjep2»KaHHbIM MpeCTaveT nepey 
cyabév. BpinonHad cBOIO OOA3aHHOCTb MO 3alMTe OecipHcTpacTHOCTH  yrosIOBHOrO 
Mpolecca, CybM HW MpOKypopbl OJMKHbI MPHHAMAaTb aKTHBHOe yyacTHe B OOecTIe4YeHHH 
CoOOeCHHA TOM MEPbI 3allMTHI. 


Cr. 171 Yronosuo-nponeccyanbHoro KozeKca 3anpellaeT MpHMeHeHHe HaCcHJIMA, yrpo3 HIM HHBIX 
He3aKOHHBIX Mep OOpallleHHA C JIMIaMH, B OTHOMICHHH KOTOPBIX IIpOBOJATCA paccsIeOBaHHA, B TO 
BpeMa Kak B CT. 10 roBoputcs, YTO yroOBHO MpecsieqyeMble He MOLYT ObITb MOABeEprHyTbI HacHJIMO, 
B TOM 4HCJIe MbITKaM HW ApyruM PopMaM 2%KecTOKOrO OOpalieHHaA. 
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26. Kpome toro, JOBoquTCH 10 cBeseHHA, YTO MO CHX NOp HeT MeXaHH3Ma, Mp 
KOTOPOM OKa3aTeJIbCTBAa, MOJYYeHHbIe MOA MpHHyKAeHHeM, OOBABIAIOTCA/MpH3HalOTCA 
HelmpHeMJIeMBIMH, H HET MOJIOXKCHHH, MOZBOJIAIOWMX aBOKaTaM OOpalaTbcs B CY] B CBA3H 
C He€3aKOHHO TMOJIYYCHHBIMH JOKa3aTeJIbBCTBAMH. ITO BBbI3bIBAeT OCOO0e OecnOKOHCTBO, 
YYHTbIBAA YTBeP2KAeCHHA, YTO MbITKH HW %KeCTOKOe OOpalileHHe 4aCTO IIpaKTHKYHOTCA C 
KOHKpeTHOU I[eJIbIO MOJIYYCHHA NIPH3HAHHA VIA CTO HCMONb3O0BAaHHA B XOZe yrOJIOBHOrO 
CYMONpPOH3BOACTBa, B YaCTHOCTH, B TeYeHHe MepBbIX 4YacoB AOMpoca B MMJIMWeHCKOM 
yuacTKe H B HEKOTOPbIX H30JIATOpaX BPEMEHHOTO COJeprKaHHA. CnelMasbHbI WOKIATIAK 
HaCTOATEJIbHO IIPH3bIBaeT TIpaBHTeJIbCTBO BBITIOJIHATS 3AKOHOaTeJIBCTBO, 
IpeAMMChIBAaFOllee Mepbl, KOTOPble JOJDKHbI MIPHHHMATbCA CyaMH, eCJIM WOKa3zaTeJIbCTBa, 
m0 BCeH BHAHMOCTH, ObIIM MOJyYeHbI He3aKOHHO. OH HacTaMBaeT Ha TOM, 4TOOBI WA 
MpoBeseHHA HeEOOXOAMMBIX paccIeqOBaHHH OWUNAaIbHBIX 2%KaI0O OT %KepTB TbITOK H 
%KECTOKOFO OOpaleHHA He TpeOoBauIH. 


Ouenka cHuTyauHu 


3anBJIeHHA O MbITKaX H 2KeCTOKOM OOpalleHHu 


27. |Hecmotps Ha 3aMeTHOe YCOBepIIeHCTBOBaHHe MpaBOBOH HM HHCTATYLMOHAIbHOU 
Oa3bI H WOOporxKeaTesIbHOe CTpeMJICHHE BbITIOJIHHTh PeEKOMeH ali, H, B KOHEYHOM CyeTEe, 
HCKOPpeHHTb TIBITKH H %KecTOKOe OOpaiieHHe, CrelMabHbId OKIa_YAK OTMeTHJI, 4TO 
IIbITKH HW 9KeCTOKOe OOpallleHHe MO0-MmpexHEMy OCTaloTCcA NpoOseMoH B TafpKHKHCTaHe. 
Kpome Toro, MbITKH H %KeCTOKOe OOpallleHHe MpOOJDKAaIOT HMCTb MECTO IPH aHaJIOrHUHbIX 
OOCTOATEJIBCTBAaX, KOTOPbIe HaOdsoyamuch B 2012 rogy, ocoOeHHO B MMepBble 4acbl 
3alepxKaHHA HW OMpoca B MMJIMUMH, B CI€ACTBeHHaIxX H30ATOpax (CH3O), B TOM 4ucse 
Tex, KOTOpble HaxOWATCA B BeweHHH TocyfapcTBeHHOrO KOMMTeTa Hal{MOHasIbHOU 
OezsonacHocTtH (IKHb), 8B page H30NATOPOB BpeMeHHOrO cogepxaHua (MBC) u 
noqpa3syqeieHuax YpaBieHua OoppOsl c OpraHv30BaHHOM pectynHocTbio (YbOIlT), 
KOTOpoe dyHKuUMOHHpyeT pH Munuctepctse BHyTpeHHux Jes. IlbirKH HW %*KeCTOKOe 
oOpalljeHHe, Kak TIpaBHsIO, ACCOMMMPYIOTCA C H3BJIEUCHHEM JOKa3aTeEJIbCTB MIPOTHB CaMoro 
ceOa, KOTOpble OYAYT UCMOJb30BaTBCA B YFOJIOBHOM CYOMpOH3BOCTBe, MoOsyYeHHe 
pH3HaHHi WH ever. CneyMasibHbli TOKIaq4YHK Nowy4H HHDOpMalHto OT OpraHn3alni 
pax TaHCKoro OOMIeCTBa, %KEPTB MbITOK H HX POACTBEHHHKOB O KOHKPeTHBIX CJIy4aAtx 
XKECTOKOFO OOpallleHHA, COOTBETCTBYIOLIMX ITOMY HaOsOAeHHIO. OH TakoKe MOTH 
JIOCTOBeEpHbIe CBHCTEJIBCTBA OT HECKOJIBKHX 3aKJIKOUCHHBIX, KOTOPbIe B XO€ BU3HTa ObIIN 
OMPOUWIeHbI B CYYaHHOM MopsAAKe B MeCcTax COJep2KaHHA TOA CcTpaxket. OH TakoKe MOY 
*KaIOObI Ha TIOXOe OOpalljeHHe TIOPEMHOLO MepcoHasia C 3aKIKOUCHHBIMH_, a B HEKOTOPBIX 
CLyYaAX, KasOObI O TPCOOBaHHH B3ATOK, UTOObI OCBOOOAUNTS 3aKJIFOUCHHBIX M3 H30JIALIMH. 


28. Kak 4 B CBOeM IIpegbiqyujem WoKage, CnelwarbHbd WOKIaqyHk 10-mpexHemMy 
oOecnOKOeH COOOLICHHAMH O TOM, YTO HECOBEPLIeCHHOJIeTHHE B KOH(@JIMKTe C 3aKOHOM, 
MIOBepraroTcA %KeCTOKOMYy OOpallleHH1O BO BpeMA apecTa HM Ha pa3JIM4HbIX 9TaMaXx 
colepxKaHHA TO cTpaxeli. OH cokasleeT, 4TO MpaBHTeJIbCTBO He MpeCTaBHo 
HHOpMallHto O pealM3alwH uw pe3yibTaTax HatwoHasbHoro TWiaHa fevcTBHi m0 
pedbopMupoBaHHto WOBeHaJIbHOH tocTHyMH (2010 — 2015rr.), a Takxke 06 OTCYTCTBHH Cy0B 
110 jesIaM HECOBEPUICHHOJICTHHX H Cy eH, chelMaIM3HpyrOWHXxcA B OOACTH MpaBocy AMA B 
OTHOLICHHH HeECOBeEpLIeCHHOJIETHHX. OH M0-lpexKHeMy OOeCMOKOeH COOOLIEHHAMH O TOM, 
YTO JleTH MOsIO2xKe 14 (BO3pacT yrOJIOBHOM OTBETCTBEHHOCTH) M0-lpexkHeMy MoABeprarwTcs 
apecTy HM 3aJep2KaHHtO, H 4YTO MOJIObIe JOM B BO3pacTe OT 16 JeT HM CTapiie 0 cHx Op 
COJepxKaTCA B 3aKPBITBIX YUPeX*KTEHHAX 3a MeJIKHe NpaBoHapylieHHA. OH HaCTOATeIbHO 
IIPH3bIBaeT MpaBHTeJIbCTBO MpOBeCTH pe*OpMBI B ITOH MpHOPHTeTHOK OOsacTH. 


29. Uro kacaeTcaA J[e€{OBUIMHEI B apMHH, TpeyctraButenu Munuctepcrsa o0opoxsi 
cooOmmin CnrelvaibHOMy OKIaq4uHKy, 4TO OHH MO-MpexkHeMy CTaJIKHBarOTCA Cc 
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mpoOsleMaMH 9TOH MpakTHKH, KOTOpad OblIa yHaceqoBaHa OT OpIBIero CopetTcKoro 
pexuMa. CnenugjoKiaq4Hk Obl MpoHHPopMupoBaH O TOM, YTO Oduiepbl NpouiM 
MOATOTOBKY B ITOH OONACTH HW, YTO WIA BCeX MOApa3qeeHHU ObIM OTKPbITbI MOUTOBBII 
ALIMK HW rOpsAyad JIMHA AIA 2Ka00. MuHucTepcTBO OOoOpoHbI cooOuIMIO, YTO B TeYeHHe 
nocueqHHX JBYX JIeT He ObLIO HH OAHOKM %xa0ObI, HECMOTpA Ha TO, 4TO HajsexKHbIC 
HCTOUHUKH TparxkaHCKoro OOWecTBa COOOMaKOT, KAK MHHHMYM, O Tpéx cyry4aAXx, Kora 
BOCHHOCJIYKalHe MOABEPrIHCh %KeCTOKOMY OOpalljeHHtO BO BPeMA IIPH3bIBa, a TaK7Ke O 
JIBYX CIy4aAX 3allyrHBaHuA CeMel MpH3bIBHHKOB B 2014 royy. 


PaccaleqoBaHne yroJIOBHOe ipecsetoOBaHHe 


30: CneuHasIbHbIi WOKIaq4HK OO0eCMOKOeH COOOLIeCHHAMH O TOM, 4YTO BACTH 
TaypKMKHCTaHa He MpOBOAAT OlepaTHBHble, TilaTesbHbie HU OecnpucTpacTHbie 
paccjleqoBaHHaA BCeX 3acBJIeHHii O MPHMeHeHHH MbITOK HW > %*KecTOKOrO oOOpallleHHa, 
He3aBHCHMO OT TOFO, ObIIM JIM NOAaHbI OPUUMAIbHbIe 2%KaOObl, HU, HECMOTPA Ha TO, 4TO 
ctatpa 145.5 YIIK tpeOyeT oT NpokypopoB NoApoOHoro OTBeTA Ha BCe 2%KaIOObI B TeYeHHE 
Tpex cyToK. [eHepanbHad NpoKypatypa u3Jasla pacnopsxKeHUA TpOKypopaM, IpH3bIBad HX 
TIpeOCTaBJIATb MOAPOOHEIe OTYETHI H OMlepaTHBHO pearupoBaTb Ha BCe 2KaOObI, a TAaKXKE 
PeKOMeHalHH 10 BBIABJICHHIO, NIpeAyNpexkKeHHIO H paccieqOBaHHtO 3aABJICHHH O MbITKaX. 
TeM He MeHee, CrelMasIbHbIM TOKIaTYHK NOVY 3aCyKMBalollve JOBepuA COOOMIEHHA 
O TOM, 4TO *KasIOObI YACTO OTKJIOHAFOTCA B YCKOPeCHHOM TopsAyKe WH He JOBOTA WO KOHIIA, 
paccyleqoOBaHuA TIpeKpalllaroTca WIM MpHOCTaHaBJIMBaloTcA 


31. C 2012 roga Obi0 ocyxqeHO 4eTbIPe YeNOBeKa 3a MIpeCTyMIeCHHA «IIbITKHD, 
KOTOpbie, KaK Ka?KeTCA, HE OTPaKAaIOT KOJIMYeECTBO TIpeAMONaraeMbIx CJIy4aeB IIbITOK B 
COOTBETCTBYIOINMH MepHon. Takxke cooOmlaocb, 4TO B cylyYae OAHOrO MpuroBopa co 
CPOKOM 3aKJIOUCHHA Ha MATb JIT 3a MbITKH, OCY2KICHHbIN OBI OCBOOOXK eH Moce BCero 
JIMIb OHOTO Toya TIOPbMBI. CriellHasbHbI WOKIaqYHK TakwKe MOY TpeBoxkKHyt1o 
vHpopMalwio O TOM, 4TO B TeX PpeKHX CyIyYadx, KOra MpOTHB COTPpyAHHKOB 
TIpaBOOXpaHUTeJIbHBIX OPraHOB BOZ0yxKaeTCA YrOOBHOe es0, OHH 4aCTO OOBHHAIOTCA B 
MeHee Cepbe3HbIX MpeCTyMICHHAX, TAKHX KaK: MIpeBbILWeHHe JOJDKHOCTHBIX MOJHOMOUHH, 
310YNOTpeOJIeHHe JOJDKHOCTHBIMH MOJHOMOYHAMH, TIpHHy2KeHHe WIM XaslaTHOCTb. 


32.  CneuMalbHbli OKIa_YWK He CMOr MOY4MTb OT TpaBHTeIbCTBa TOUHbIe JAHHbIe O 
KOJIMYeCTBe 3aBePUICHHBIX paccueqOBaHHi, Cily4adxX yrOJIOBHOrO TpeciieqoBaHHA U 
OCy*KJCHHA 3a MepHoOy C MOMeHTa ero TIpeAbIAyuWero MoceweHHA pecityOMKH. Hanpumep, 
TIpaBHTesbCTBO coobmM0 CoBpeTy MO MpaBaM yenoBeka, 4TO B 2012 rogy ObIIO 
3aperncTpupoBaHo 22 >xKano0bl O MpHMeHeHHH MbITOK. CooOuaocb, YTO TOJIbKO CeMb 
YIOJIOBHBIX pacciIeqOBaHHi ObIIM 3aBepIeHbI HW HalpaBJIeHbl B CYyIbI; OHO yrOsIOBHOe 
e10 ObIIO MPpHOCTAaHOBeHO, H paccieOBaHHA MpOMOMKAIOTCA elle B YeTbIPeX CIy4aAx. 
Tem He MeHee, corjlacHo ctaTucTuke Munuctepctsa BHYTpeHHHXx Je, B 2012 rony Ono 
3aperucTpHpoBaHo 61 >xKa0ObI B OTHOWeHHH MbITOK WH ApyrHxX BHAOB %*KeCcTOKOrO 
oOpallleHHa, B TO BpeMA KaK YOJHOMOYEHHBIM 10 paBaM YesOBeKa COOOL, 4TO B 2012 
romy oH nosyunn 11 x%an06 o MbITKax HM ApyrHx BuyAAaxX %*KecTOKOrO oOOpalieHHs. 
TeHepasibHaa Mpokypatypa 3asBusa, uTO B 2013 rogy Obi0 3apeructpupoBaHo 16 xxas106 
u 7 - B HepBow nomoBHHe 2014 roga. 


33.  Jipyrue ucTrounnku coobuwiM CnenvabHOMy JOKIaq4nKy, 4TO TOJIbBKO BO BpeMaA 
ero TMOceleHHA pecimyONMKH MpOBOAWIMCh YeTbIPe YrOJIOBHbIX paccyleqOBaHHA 110 
7KalI00aM O X%KECTOKOM OOpallleHHH, HW TOJIbKO B ABYX CJIy4adxX pe4yb Ula O NpHMeHeHHH 
MbITOK, a B JBYX JIPyrHx Ciyyaax - O MIpeBbIIMeHHH JOJDKHOCTHBIX MOJIHOMONH 4H, 
30ynoTpeOIeHHe JOJDKHOCTHbIMH MOJHOMOYHAMH. [TpaxkqaHcKoe OOLIeCTBO, KaK 
mpaBuo, cooOmlaeT O OoMbIeM 4nCIe 2%KaI00, YeM MpaBuTebcTBO. Hanpumep, HIIO u 
lOpucTbI B TaypKHKMCTaHe 3aperucTpupoBasn 137 2xan00 0 MpHMeHeHHH TIBITOK WH Apyrix 
BHOB 2%KeCTOKOrO OOpalieHHa B HepHog 2011-2013 rogoB u 26 xanobpi B 2014 royy, HO 
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Ip 9TOM COOOMIaeTCA, UTO MCHBIe, YEM JECATH H3 ITHX 3AABIICHHI O MIbITKaX HW ApyrHx 
BHaX %KecTOKOrO OOpallleHHa, 10 BCelH BHAMMOCTH, ObIIM HaiexKall4M OOpa30M 
paccmegosanbi. CnreunanbHblii WOKNaYHK TakxKe CJIBIMIA, 0 TOM 4TO COTpyAHHKH 
MWJIMUMH HW ApyrHx MpaBOOXpaHHTeJIbHbIX OpraHoOB, KaK [paBHJIO, MoBepraroTca 
JMCUMMIMHapHbIM CaHKIMAM B OTBCT Ha OOBHHEHHA B IIbITKaX HW 2KECTOKOM OOpaLlieHHH, a 
He yrOJIOBHOMY Tipecsle{OBaHHFO WIM OOBHHEHHIO. . 


34. B 9Tom kounTekcte CnelnabHbii OKIaq4YHK IpH3bIBaeT [paBHTeJIbCTBO 
AKTHBH3HPOBaTb YCHIINA: Wid OOeCMeYeHHA OJDKHOTO paccIeqOBAaHHA BCeX %*KasI00 oO 
IIbITKaX MW 2KECTOKOM OOpallleHHH. OH NOATBepkKAaeT OOA3AHHOCTh BJlacTeH HHALWMMPOBaTb 
mpoBeseHHA paccieqoBaHHt ex Officio, Kora HMeIOTCA JOCTATOUHbIe OCHOBAHHA MOsIaraTh, 
4TO TIbITKH WIM 2%KeCTOKOe OOpallieHve WMesIM MeCTO, H Ha3HayaeTCA He3aBHCHMOe 
MCJIMIIMHCKOe OOCIEAOBaHHe, CCIM CCTb MOAO3PeHHe, YTO 3aepxKaHHbI OBI NOABeprHyT 
IIbITKaM WIM 2%KeCTOKOMY OOpaijenuio. IIpeyctaputenu Texmpokypatypbi cooOmsn, 4ToO 
TeHepaibHbiit mpokypop NpoHHopMupoBaH B CHIly 3AaHHMaeCMOM OJDKHOCTH 000 BCeXx 
7#KaloOax OTHOCHTeJIbHO TIPHMeHeHHH TIbITOK. TeM He MeHee, CrelWabHbI JOKIaYHK © 
M10-lIpexKHeMy TylyOOKO oOecnOKOeH TeM, 4YTO MTbITKH HU  %*KeCTOKOe oOpaljeHne 
paccileqyroTcA, yrOIOBHO MpecueqyioTcA MW Haka3bIBalOTCA HesPiPeKTHBHO, COxpaHAA 
MOpOuHbIM Kpyr Oe3Haka3aHHOCTH UH Jjes1ad BO3MO2KHBIM TIpoOAOJDKeHHe HapylieHui. 


Mexanu3moil nodayu scan00 


35.  CneynanbHpi foKnaqunk OnarogaputT I[IpaButesmbcTBo 3a HHopMalHIO oO 
MIpeANPHHATBIX Warax MO‘CO3aHHIO MeXaHH3MOB He3aBHCHMOHM HW 9P@eKTHBHOH NowayH 
»#kas100. MunuctTepcTBo BHYTpeHHHX Jes COOOLIMIO 0 CO34aHHH BeO-caliTa Ha Tpex A3bIKAaX 
JIA TOy4eHHA 2Kas100, H 4TO B 2013 rogzy B 9IEKTPOHHOM BHe ObLIO MpeycTaBseHo 80 
*KasI00, B TOM 4HCsIe 29 xxa06, Ha COTPyAHHKOB TpaBOOxXpaHHTeJIbHbIX OpraHoB. Kpome 
Toro, CnelWasIbHOMy JOKIaq4yHKy COOOL OO OTKPbITHH rops4eH TeIe@OHHOH JIMHHH B 
LCHTpasIbHbIX HM PerHOHAJIbHBIX yIpaBJIEHHAX MUHUNCTepcTBa, 10 KOTOpOH B 2013 rony 
OblI0 ToOMyyeHO 634 3BOHKa, 327 u3 KOTOPbIX OBUIH CBA3aHbI C COTPpyAHHKaMu 
Muuuctepctsa. Munuctepctso TakxkKe CooOmMI0, YTO KaMepbI BHACOHAOTIOAeHHA OBI 
YCTAHOBJICHbI Ha COOTBETCTBYIOWIeEM OObeKTe MuHuCTepcTBa BHYTPeHHUX Je B ropore 
JlymanOe, H 4YTO KaMepbI Oe30MaCHOCTH ObIIM yCTaHOBJICHbI B APyrHx yiipaBsIeHHAX B 
Muuuctepcrtse Jif MOHHTOPHHTa HW KOHTPOJIA JeMCTBHA MHJIMIHH BO BpeMA 3ajepxKaHHit 
M apectos.* Xora CnemnanbHblii OKMaYHK MpHBeTCTByeT 9TH COOBITHA, a TakxKe 
HHOpMaliHtO O TOM, YTO KOHTPOJIb H Hay30p 3a COTPyYAHHKaMM BHeCIIM CBO BKIay B 
CHWKeHHe MpecTyIWIeHHi, COBepLIeCHHbIX COTPpyqHHKaMH Muuuctepctsa Ha 33%, OH Oy eT 
pad MOUYYNTh TONOJHUTebHYy!O HHPOpMalHtO C OMMCAaHHeM KOHKPeTHBIX Pe3yJIbTaTOB, 
JOCTHIHYTbIX Oaroqapd 93THM HOBOBBeJCHHAM, BKJIIOUAX pe3yJIbTaTbI JIKOObIX 
paccieqOBaHHi, OarofwapaA KOTOPbIM ObLIN BbIABJICHBI CALy4aH MIPpWMeCHeHHA TbITOK U 
2KECTOKOFO OOpallleHHaA. 


36. Xota Cneynanbubii oKiaqunk ofoOpseT mpefctTaBsIeHHy!0 [paBHTeJIbCTBOM 
HHPOpMalviIO O TOM, 4YTO 3aKJIKOYeCHHbIe WMeIOT MpAMOM oOcTyM K MpokypopamM 
MOCpeACTBOM ALIHMKOB JIA 2KaJI00 B MeCTax COJep2xKaHHA NO CTpaxkei, U YTO IpOKypatypa 
IIPOBOAHT peryJIApHble IIpOBepKH B H30JIATOPaX BPCMECHHOLO COep2KaHHA, OH HAaMlOMHHaeT 
[IpaBHTeJIbCTBY, 4TO KaKIOMY 3a}epxKAHHOMY TakKxKe JOJDKeH ObITb MpeOCTaBeH 


Joint follow-up submission to the Concluding Observations of the United Nations 
Committee against Torture. Amnesty International and the Coalition against Torture of 
Tajikistan, April 2014, available at: 
http://tbinternet.ohchr.org/Treaties/CAT/Shared%20Documents/TJK/INT_CAT NGS TJK 

17095_E.pdf 
Muuuctepctso BHYTpeHHHKX {eI OTBeEYaeT 3a OOPAOOTKY HM aHaJIN3 ITHX AHHBIX. 
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OeciIpenaATCTBeHHbIM H HEKOHTPOJIMpyeMbI AOCTyM K MpokypopamM 0 3anpocy. Ox OyzeT 
pa MOJYYATh JOMONHHTeIbHY!O HHPOPMALHIO OT TpaBHTeJIbCTBA OTHOCHTeJIbHO CTeneHH 
JOCTYNHOCTH MeXaHH3MOB 10a WH pacCMOTpeHHA 2Kasl00, B TOM UNC JIe Tee:—bOHHBIX 
JIMHHHK HW ALIHKOB KOH@HACHUMAIBHBIX 2KaI00, BO BCeEX MeCTAaX COAep7KaHHA MON CTpaxeit, 
H pe3yJIbTaTbI JEHCTBHH, MpeANPHHATHIX 10 %KaI00aM COOTBETCTBYIOLIMMH OpraHaMH. 


Penpeccuu 


37. CneuMabHpii QOKIaq4YHK BbIpakaeT TyryOOKy!O OOeCMOKOeCHHOCTA 110 MOBOLY 
3aABJICHHA O pactipaBax, KOTOpble HMeJIM MeCTO MocsIe ero BH3HTa B peciyOsMKy B 2012 
roqY MO OTHOUWIeCHHIO K JIKOXAM, KOTOpbIe TOBOPHJIM C HHM WIM > KalOBaIWCh eMy 
OTHOCHTEJIbHO 2%KECTOKOrO OOpaueHHA. PempeccHu COCTaBJIAIOT BAXKHYIO YaCTb BOTIpOca, 
KOTOPBI BbI3bIBAeT OOCCIIOKOCHHOCTS He TOJIBKO y CnelvasbHoro JOKIa_4HkKa, HO HW WA 
BCeX MeXaHH3MoB OpraHv3ayHH OOdsbequHeHHbIX Haunit mo mpaBaM 4evloBeka. 
CneynasibHbIn OKIaq4YHK HanmOMHMHaeT MpaBHTeJIbCTBY, YTO 39TH MeHCTBHA ABJIAIOTCA 
HempHeMJIeMbIMH H, YTO OJDKHbI ObITb TMPHIOXKeHbI Cepbe3Hble yCHIHA, U4TOOBI 
rapaHTHpoBaTb, YTO 9TH 3aABJICHHA OBIIN HaexKalj[uM OOpa30M paccsieqOBaHbl, UH 
BHHOBHbIe ObLVIM Haka3aHbl. TObKO MyTeM MpeAOTBpallleHHA perpeccni MpaBUTesbCTBO 
CMO2KeT rapaHTHpoBaTb, 4YTO perHcTpupyroTcA OosbUe Cy4aeB MbITOK, OO STHX CITyYaAx 
cooOmjaeTca, OHH BBIABJIAIOTCA, H 3a HHX HacTylaeT Haka3aHHe B COOTBeETCTBHH C 
TpeOoBaHHAMH BHYTPeHHETO (HalMOHAaJIbHOrO) HM MeXxKAYHapOAHOrO Mmpasa. 


38. Xora Cneunanbubii QOKNaq4uHk BbIpakaeT MPH3HATeIbHOCTb MpaBHTeJIbCTBy 3a 
mpHHaTHe 3akoHa «O  rocyfapcTBeHHOii 3allyTe y4acTHHKOB yrosIOBHOrO 
cyompou3BoycTBa» uw TocygapcTBeHHoi mporpaMMbl oOecneyeHHA Oe30MacHOCTH 
y4aCTHHKOB YrOJIOBHOTO CYJOMPpOH3BOACTBa B HOAOpe 2012 roya, Web KOTOPbIX - 3aluTa 
Tex, KTO OOpalijaeTcA C 3aaBNIeHHAMH O pacmipaBax, OH, MO-lIpexKHeMy, TrstyOOKO 
OOeCHOKOeH JOCTOBeEPpHbIMH COOOLICHHAMH OT rpaxKaHCcKorO OOLIeCTBa O TOM, 4TO Te 
sIMIja, KOTOPble CTasIM %KepTBAaMH TIbITOK, KaK MpaBHsIO, MpHHHMaKOT pellieHHe He 
oOpalllaTbca 3a KOMIMeHCallHeH w3-3a cTpaxa pempeccnit. CnelnManbHpiit WoKraq4uk 
NOUYYHII + JOCTOBepHbIe CBHeTeIbCTBa O pelpeccHaAx, MpOMCXOWALIHX B MeCTAax 
cojepxKaHHA MO cTpaxeli, B OTHOLeHHH JIM, KOTOpbie OOpaTHIHch c %KaoOamH 110 
NOBOAY WIOxoro OOpalljeHHA, WH 3aCIIyWa WHPOpMalMtO O TOM, 4TO %*KypHasIMCTHI, 
paccilenyroujve HW MyOMKyoWMe MaTepHasibl 00 ycNOBHAX COJepxKaHHA MOA cTpaxeii, 
ObLIN 3alepxKaHbI 3a UX padoTy. OH HacTOATeIIbHO NPH3bIBaeT MpaBHTeJIbCTBO IIPHHATS 
CpO4Hble HW HEOTIIOXKHBIC MepbI 10 OOecre4veHHIO CO3aHHA HM MCMOJIb30BaHHA Ha pakTHKe 
39PPeKTHBHBIX MCXaHH3MOB JIA 3aL[MTbI OT pelipeccuii Tex, KTO OOpaTHsica Cc 2KaO0aMH. 
CneumasibHbI JOKIa{4nK TakoKe OBI HHPOPMUPoOBaH, YTO MeXaHH3MBI 3alHTbI CBUAeTEIA 
IHO0 OTCYTCTBYIOT JIMOO ABIIAIOTCA HeIPeKTHBHBIMH. [IpaBHTeNBCTBO, K CO2%KAaIeHHIO, He 
NIpeACTaBUIIO MOAPOOHYy!O HHOpMalIHIO O Mepax, IIPHHATBIX B PaMKaX TIPOrpaMMBI WIM 110 
pe3yIbTaTaM [MporpaMMbI, pesHa3HaveHHbIxX JIA 3aWHTbl YYaCTHHKOB yrOJIOBHOTO 
cyHonpou3BocTBa, 3a NnepHog 2013 - 2016 rozos. 


39. JTlomumo BbipaxkeHna cepbe3Hol TpeBOrH oO pxae cilyyaeB CMepTH B MeCTAaXx 
3aKJOUCHHA C MOMeHTa ero MociezHero BH3HTa”, CnenMasbHblii OKNaxYHK BbIpasH 
TIPaBHTeIBCTBY CBOIO OOECNOKOCHHOCTbh [paBHTeJIbCTBY OTHOCHTeJIbHO HMHPOpMaLHH, 
MOJIYYCHHOH B CBA3H C TIbITKAMH H CMepTbIO XaM3bI MKpoM30JbI H 2KeCTOKHM OOpalljeHHeM 
WM pelpeccHaMH MpOTHB AByX APyrHX 3aKJIKOUCHHBIX, KOTOpble OBLIH CBU eTeJIAMH MIbITOK 
uw cMeptu r-Ha Ukpom30ga. Kak cooOujuim CneunwabHOMy OKIaq4uHKy, THOpeMHBIii 
OXPaHHHK B 9TOM Cilyyae OBI OCy2KeH 3a MpeBbILWeHHe JOJDKHOCTHBIX IIOJIHOMOYHH, a He 
3a TIbITKH,. CnelWasbHbI WOKIaYHK MOyYn HHPOpMaLlHtO, KOTOpaA BbI3BaIa y Hero 


* CM. Bpllle, mpHMeyanne 5. 
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cepbe3Hoe OecnOKOHcTBO, %KeCTOKOrO OOpallleHHA HW MepeBora B pyre Mecta sMWeHHA 
cBoOosbI 3a Mpewenamu ropoya JlyuiaHOe AByXx Apyrux 3aKIOUeHHbIX, KOTOpbIe OBLIN 
CBUeTeIAMH 93TOTO COOBITHA, KOTOpbIe HeCyT YyIrOJIOBHYIO OTBETCTBCHHOCTb 110 
MIpHroBopaM, BbI3bIBAaIOW[HM COMHeHHA. OH HaCTOATEIbHO MpH3bIBaeT MpaBHTeJIbCTBO 
MIpOBeCTH TIaTeIbHOe H He3aBHCHMOe pacclleqoBaHHe 39THX Cepbe3HbIX OOBHHEHHH B 
pelpeccusx, IpHHATb UM OOecne4HTb Ha MpakTHKe BCe HeEOOXOAHMbIe M€XaHH3MBbI H Mepbl 
M0 3all[dTe OT pelipeccuit %XepTB MbITOK, HX POACTBEHHHKOB, CBHAeTeeH WH BCeX Apyrx 
JIM, 2*KeAOUIMX TaBaTb MOKa3aHHA WIM YBEQOMJIATb OO aKTax 2KECTOKOFO OOpalijeHHaA. 


Orka3 OT BbICcbLIKH (Non refoulement) u 9kcTpaqnuHaA 


40.  CneunanbHbii JoKIaq4Ynk T0-mpexHeMy OOecIOKOeH OTCYTCTBHeEM COOsHOAeHHA U 
fOpHyAMYecKOorO MpH3HaHHA MoOOxKeHHA KOHBEHUMH O He é@bicolIKe. OH Co%KasleeT 110 
TIOBOAY OTCYTCTBHA HallHOHAJIbHOTO 3aKOHOMATEJIbCTBA, PEryIMpyrOWlero 3allpeT BbIaIH 
WIM JenopTalwuH IM B CTpaHbl, rye OHH MOF Obl MOABeprHyTbCA PHCKy MbITOK UH 
9KECTOKOMY OOpaleHH1o. CrelMaibHbld WOKNaqYnk Obi MpoHHopMupoBaH O paxze 
cory4aeB, KOra JOM OLIN BbICIaHbI B Te MeCTa, re OHH MNOABeprasIMcCb PHCKY MBITOK H 
%KECTOKOMY OOpallleHHto, BKIIOUaA Cyan, KOra OHH 4YeIOBeEK CKOHYAaJICA BCKOpe TOcJIe 
enoptayuH B AdraHuctaH. Kpome Toro, CnelManbHpii foKnaqynk Obi 
NIpOHHOpMupoBaH 00 OTCYTCTBHH COOTBETCTBYIOLIMX MpaBOBbIX PeCYPCOB JIA KOPHCTOB, 
KOTOpPble MpeACTaBJIAIOT HCKIIIOUCHHA K HEBO36PAleHUIO B PaMKaX MpOW3BOACTBa M10 esy 
06 9KCTpayqMUMH, H O HeOCTATOYHOM BPpeMeHH JIA MpOBeeHHA 3HAYMMBIX OL|CHOK 
PHCKoB. 


41. CneunanbHpii WOKIaqYvK HaCTOATeIbHO PeKOMeHAyeT MpaBHTeIbCTBy BHeCTH 
TOmpaBKH B CBOE 3AKOHOATEbCTBO JIA OJOKHOTO MpH3HaHHA OOA3ATEJIBCTB He 
IKCTPayMpoOBaTh, He JeMOPTHPOBaTh HI He BbICbIaTb YeIOBeKAa B CTpaHy, re OH WIM OHA 
CTaJIKHBaeTCA C yrpo30H MpHMeHeHHA TIbITOK HIM %*KecTOKOTO OOpallleHHa, HU 4TO 
COOTBETCTBYIOLIIee IpaBOBOe OOpallleHHe, B TOM 4HCIIe FOCTYM K aBOKaTy, rapaHTHpOBaHO 
Wiad OOectIeyeHHA COOMFOTeHHA OOA3ATEBCTBA Tal>KHKHCTaHa B COOTBETCTBHH CO CTaTbeli 
3 KonBeHuuu mpoTHB mbITOK. Kpome Toro, CneluanbHbiit foKIaq4uK TpH3bIBaeT 
[IpaBUTeIbCTBO H3BJIeKaTb MOJIb3y OT MEX TYHAPOAHOTO COTPyAHHYeCTBa HU Hayl30pa B ITHX 
B@KHbIX BOMPOCOB, He B MOCIICIHIOIO OYepeb, MpeOcTaBsIAA BO3MO2%KHOCTh BepxoBHOMy 
Komuccapy OpraHn3ayunH OObeaqnHeHHEIxX Hani no yenaM OexeHieB (YBKb OOH) 
JeHCTBOBaTb B KayecTBe HaOmFOAaTeA B Komuccuu Mo onpenemeHHto cTaTyca OexKeHIa. 
CneyvasbHblit JOKIa 4K OBI yHOBIeTBOpeH HHPopMaliMel OT MpaBHTeJIbCTBAa O TOM, 4TO 
OHO paCCMaTpHBaeT BKJIFOYeHHe ero PeKOMeHAAalMH MO He6o36paleHUuIO B 3aKOH 4H, 
BO3MO2KHO, pa3pa0aTbIBaeT HOBBbIM 3aKOH O OexKeHIaX. OH TakKxKe HACTOATEJIBHO MPH3bIBaeT 
[IpaBUTeJIbCTBO YCTaHOBHTb YeTKHe MpOlesypbl B 3aKOHOATebCTBe JIA OCMapHBaHHA 
3aKOHHOCTH Mpowlexyp HU pelieHnii 00 sKcTpayHUMH HW WenopTalHu B cy7aXx. 


Penapaunn 


42.  CnelvasbHbii JOKIaq4HK 10-mpexHeMy OOeCnOKOeH LIMpOKHM paciipoctpaHeHHem 
OTYETOB O TOM, 4TO 2KEPTBbI MIbITOK H %KeCTOKOTO OOpalljeHHA HW HX CeMbH He MOsy4aIOT 
aeKBaTHOrO BO3MEeLIICHHA, BKIIOUAat KOMIICHCalHIO HW MaKCHM@JIbHO  TOJIHYIO 
peaOnmMTaynio. OH BHOBb MOATBeEp%KaeT CBOIO OOECIOKOCHHOCTS TeM, YTO OTCYTCTBHE 
BHYTPpeHHerO 3aKOHOAaTeIbCTBa, OOecreyMBalouleroO MpaBO >%*KepTB MbITOK Ha 
ciipaBeAJIMBy!0 HW aeKBaTHyHO KOMIMeHCaLMIO, BK/IKOUAA CpeJCTBa JIA BO3MO%KHO Gosee 
NOHOH peaOwIHTalHH, B COOTBeETCTBHM C TpeOoBaHHAMH cTaTBH 14 KoHBeHIMH MpoTHB 
IBITOK, ABJIACTCA CYU[CCTBEHHbIM IIpelATCTBHEM JIA BO3MO%KHOCTH 2KePTB MOJTYYHTb 
KOMIIeHCaLlH10. 


43. Hexkotoppie HcTOUHHKH coodujmiH CrelMatbHOMy OKNaquMKy, 4TO 
Muuuctepctso PHHaHCOB He BBIJeIMIO HAKAKHX CpeACTB [JIA BO3MeILCHHA %KePTBAaM 
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HapyleHHH TpaB YeslOBeKa, H 4YTO 3aABUTeeH, KAK MpaBHJIO, HalpaBIAIOT B pa3z/IM4HBIe 
lIpaBHTesIbCTBeEHHble BEOMCTBA JIA NpeAbABJICHHA HCKOB WIM MpeTeH3Hii. Kpome Toro, 
HeaCHO, HMeeT JIM MuHucTepcTBO BHYTPeHHHX JlesI CpeACTBa JIA BO3MeLIeHHA yulepOa. 
HekoTopble OTUeTHI MOKa3bIBalOT, YTO CYbI HHOFa CO3bIBAIOT KOHCYJIbTaTHBHbIe BCTpeun 
M@KLY COTPyHHKaMH HW HCTWAaMH, pe3yJIbTAaTOM KOTOPbIX ABJIAIOTCA HeEOpMaJIbHbIC 
rapaHTHH HeMOBTOpeHHs, a He BO3MeLeHHe yljepOa. CnelnanbHbii MoKIaqYHK 
NO3qpaBiaeT BIaCTH 3a BbIMOJHeEHHe TpéX pelleHHii MO TpaxKqaHCKHM jlesIaM, 
oOecne4MBaIoOulHxX BBbIMIaTy KOMICHCallMH CeMbAM %KeEPTB TIbITOK, HW HACTOATEJIbHO 
NIPH3bIBaeT MpaBHTebCTBO MpOOMKATb apaHTHpOBaTb CYLIeCTBYIOWIMe B 
3AKOHOJATeEIBCTBE COOTBETCTBYIOINMX Me€XaHH3MOB TpaBOMpHMeHeHHs, a TakKxKe HX 
HCMOJIb3yOBaHHe Ha MpakTHKe B WesAX OOecMe4YeHHA MOMyYeHHA 2KePpTBAaMM TIbITOK UH 
%KeECTOKOFO OOpallleHHA BO3MeIeHHA yulepOa, a TakxKe clpaBeIMBOM UH ajleKBaTHOI 
KOMITeHCalMH, B TOM 4HCsIe CpeCTB AIA Oonee NOHOM peaOusuTalMH. 


YcsOBHA COAepxKaHHA NOW CTpaxken 


44. Kak uw B cmyyae ero Mpedbiayuero Bu3HTa, CneywasbHbI JOKIaqyHkK MpHulen K 
BbIBOJY O TOM, 4TO YCIOBHA COWep»xKaHHA B MeCTAaX JIMLICHHA CBOOObI, KOTOPble OH 
MOCeTHJI, B WeIOM, ObLWIM MPHeMJICEMbIMH, XOTA 3aKJIFOUCHHBIC paccKa3asIW EMy O TOM, YTO 
HaCTeHHad 9KMBOMMCb, MaTpacbl H Termlible BEL OBLIN MpeqOcTaBsIeHbI HeTOcpeyCTBeEHHO 
nepeyl ero mocelleHHeM yupexyeHHaA. OH ocodeHHO oOecnoKoeH cooOlleHHAMH O 
KOppyNLHH Ha BbICOKOM YypOBHe: Kak COOOLMIaeTCA HEKOTOPble peACTaBHTeJIM TIOPEMHbIX 
BCJIaCTeH MIpHCBaHBalOT CpeACTBA, BbIJeAeMbIe WIA (yHKUHOHMpOBaHHA TIOpeM. 


45. CneunanbHpiit oKIaq4vkK BCIMOMHHaeT Ty OOeCIOKOeCHHOCTb, KOTOpad ObIJIAa 
BbIpaxeHa Komutetom OpraHnv3aluu OOseyqnHeHHbIx Haluit MpoTHB MBITOK B ero OO30pe 
cuTyauMu B TagpKukuctaHe 2012 roa no NOoBOAyY HeaseKBaTHbIX CaHHTapHbIxX yCOBHH, 
IWIOXOH BEHTHIANHH, a TaKKE 10 MOBOAY OTCYTCTBHA FopsAYeH BOAbI B MeECTax COJepxKaHHA 
OZ CTpaxken, OTCYTCTBHA TaM HajiexKalljero NMTAHHA HW MeJMUMHCKON NoMowH. Bo Bpema 
cBoero BH3HTa CrelHaibHbIM WOKIaYnK OBI HHPOpMUpoBaH, YTO 3aKJIOUCHHbIe YTOOBI 
HOPM@JIbHO IIMTATbCA YaCTO BbIHY2KCHbI MOMaraTbcA Ha MpOAyKTbl MMTAaHHA, KOTOPbIe 
IIpHHOCAT HX CeMbH MU Apyrue. MoceTuHTeH, OH TakKKe BCIIOMHHaeT OOeCIOKOeCHHOCTS, 
BbIPaxKeHHY!O KOMHTeTOM 0 TpaBaM ueoBeKa B 2013 royy, H3-3a MIOXHx ycuoBHit 
coqepxKaHHA B CJICCTBEHHbIX H30JIATOPax H LWHPOKO pacmpoctpaHeHHoM mpoOsempl 
TyOepkysie3a. OH He MO2*KeT He MOXBaIMTb MpaBHTeIbCTBO 3a MOCeqHHe MOApoOOHbIe 
OTYUeTBI OO YCIIeIIHBIX Mepax, MpeMpHHHMaeMBIX B_ LeAX MpeOTBpaljeHHA 
pacnpoctTpaHeHHaA HHDeKUMOHHBIX 3a00J1eBaHH B TIOPbMax. 


46.  ChnetuasbHbii WoKIaq4uK MO-mpexHeMy OOeCIOKOCH CYPOBbIMH YCJIOBHAMH, B 
KOTOPbIX COJepxKaTCA IMIa, MPHrOBOpeHHble K M02%KH3HEHHOMY 3aKJIKOUeCHHIO: CTPOroMy 
P@KHMY HIM W30JALMH, KOTOPbIM OHH MoszBepraroTca. B paMKax BCeX 3ITHX Pe?KHMOB, 
3aKJIFOUCHHbIe OlpaHHYeHbI MpOCTpaHCTBOM CBOHX KaMep B TeYeHHe MIpHMepHoO ABalaTH 
Tpex 4acoB B J@Hb UM CTasIKHBaKOTCA C 2KECTKHMH IIpelaATCTBHAMM B OOLICHHH C TeMH 
JHOBMU, KOTOPble HaxXOAATCA 3a MpefewaMu TroppMbI. B HacToAuee BpeMA JIMLaM, 
OTOBIBAIOWIMM [02%KH3HCHHOe 3aKJIKOUeHHe, MO3BOJIAeCTCA MOUyYaTb YeTbIPe, a HE [Be 
MOCbIIKH B FO, a TaKxKe MM pa3pelliaeTca Ba, a He OJHO CBHAaHHe B roy, CnelMasibHbii 
OK1a4HK BHOBb IIPHXOUT K BbIBOJY O TOM, 4TO PexKHM HaKIa{bIBaeT H3JIMLIHE CypOBbIe 
YCNOBHA COepxKaHHA, 10 CpaBHeHHIO C TeMH, KOTOPbIe HaXOJATCA B KOJIOHHAX OOLIerO 
pexuma. HeOonbume, HeBeHTHIMpyemMble HW TeMHbI€ KaMepbl, rye CoseprxKaTcs 
3aKJIKOUeCHHbIe, B OTHOMICHHH KOTOPbIX IIPHMCHACTCA Pe2xKHM H30JIAWHH, TaK2Ke ABJIAFOTCA 
mpeyMeToM OecnoKkolicTBa CnemuanbHoro WoKaqunKa. B To 2%Ke Bpema, CrelHvasibHbiii 
WOKNIATYAK TpoOAOIpKa NOy4aTb 2%*xaOObl O TWIOXOM KayecTBe MpOAYKTOB MHTaHHA HU 
MeJIMUMHCKHX YCJIyrax, a TakKxKe 00 OTCYTCTBHH BO3MO2KHOCTEeM JIA OTIbIXa. 
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Jlocyoe6noe u 6pemenHoe codeprHcanue Nod cmpaszceu 


47.  CnenanbHpii JoKIaq4Ynk 10-mpexHeMy OOeCHOKOeH 4pe3MePHbIM MIPHMeHeHHeM B 
TaypKHKMCTaHe TaKOM Mepbl, KaK H COepxKaHHe B CJICEACTBCHHBIX H30JIATOpax, HU 
COOOMICHHAMH O TIbITKaX H 2KECTOKOM OOpallleHHH BO BPeMA 3aKJIKOYCHHA TON CTpaxky 20 
Hayasia CyeOHOro Mpolecca, B TOM YHCJe WJIMTeIbHOe COep2KaHHe B YCIOBHAX H30JAWHH 
(HHKOMMYHHKayo). CreltwaibHbIt WoKkiaq4vk y3Hal, 4TO B TaypKHKMCTaHe ecTb 66 
W30JIATOPOB BpeMeHHOrO coyepxKaHHA (MBC), Haxoqaujuxca B BeqeHHH Munuctepcrsa 
BHYTPeHHHX Jes, €ATeCJIbHOCTb KOTOPbIxX peryupyrotca [Ipuka3om Munuctpa Ne 1012 
(No 31-12-2012 «O nopsake paOoTbI KaMep BpeMeHHOrO coyepxKaHHA HW NOApa3qesweHHi 
OXpaHbD»). 


48.  CneManbHbii oKIaq4vk BbIpaxkaeT OOeCCMOKOeHHOCTA 110 TOBOAy cTaTbu 111.1 
YIIK, KoTOpasd MO3BOIAeT CYIbAM BbIJaBaTb pa3speleHHe Ha COJep2xKaHHe MOA cTpaxKeli 
WIM JIpyrHe Mepbl MpeceYeHHA HCKIFOUNTEIbHO Ha OCHOBE TAXKECTH pedMosaraemoro 
COBepleHHOro MpectymieHuA. OH y3Hasl O TOM, YTO B COOTBETCTBHH Co cTaTBel 112 YIIK, 
3aKOUeHHe MOA CTpaxky WO Hauasia cyeOHOrO TIpolecca ycTaHaBJIMBaeTCA CpOKOM Ha 2 
Mecalla, HO MO%KET ObITh MpoAIeHo Wo 18 MecaleB, B TO BpeMA Kak cTaTbA 289 YIIK 
mpeyqycMaTpuBaeT, 4TO C Hayasia cyfeOHOrO pa30upaTeJIBCTBa, MA@KCHMA@JIbHbIM CpOK 
cofep2KaHHA NO ctpaxkel coctaBsiaeT 12 mecales.” Tem He MeHee, OH Tak>Ke OBbUI 
TIpOHHOpMupoBaH, YTO Ha MpakKTHKe 9TH MAKCHMAaJIbHbIe CPOKH He TIPHMeHAIOTCA, CCIM 
Wes10 HalpaBsiaeTcaA OOpaTHO AIA MpoBeqeHHA pacceqoBaHHa. TakxKe cooOmjaeTca, 4TO 
Cpok OcyyeOHOoro coyepxKaHHA MOA cTpaxkeH UW pa3pelieHHe Ha MIposyieHve cpoKka 
MIpe{BapHTesbHOrO COsepxKaHHA MOA cTpaxkei cBbiie 12 MecaeB ycTaHaBJIMBaeTCA U 
BbljaeTca m0 3ampocy JT eHnmpokypatypbl HW yTBep»xKaaeTca cyqoM. B 9TOM KOHTeKCTe 
CneuMasibHbid OKNIaq4HK BbIpaxkaeT OOCCHOKOCHHOCTb B CBA3H C COOOLIeHHAMH 006 
OTCYTCTBHH He3aBHCHMOCTH Cy el MpH CAHKLMOHHpOBaHHH TaKHXx Mep. 


49. CneuvanbHbii oKIaq4yuK TakKe MOY TpeBOXKHbIe COOOMEHHA OO yYCIOBHAX B 
MeCTax lIpeBapHTebHOrO coyepxaHua (CM3O): mioxoe nutaHve, mioxai caHutTapua, 
OTKa3 B MOCeLW[CHHAX CEMbH UH B WOcTyne K aBoKaTaM. B cooOleHHAX yKa3bIBaeTCA, YTO 
JIMWaM, HaXOJAUIMMCA B CJICEXCTBCHHBIX H30JIATOPaX, MO3BOJIAIOT TOJIbKO Ba CBHaHHA C 
POACTBEHHHKaMH B MeCALL HM He pa3pelllaloTca TeNeOHHble 3BOHKH, HU 4TO 3a;eprxKaHHbIM 
pa3pelllaeTCA MOJIb3OBaTbCA TyaJIeTOM TOJIBKO TPH pa3a B J[CHb, a JYUIeBbIMH - pa3 B 
Heqemo. CrielyWasIbHblii TOKIATYWK 3acyWal AOKIabI OO HCMOb30BaHHH JJINTeJIbHOTO 
OJMHOUHOLO 3aKJIIOUeHHA B peAKHX cryuaax. OH Ob OYeHb pay MOSYINTh HHPOpMaLIMIO O 
TOM, 4TO CJICXCTBeHHBIN w30ATOP KomMutTetTa HallMOHasIbHOH Oe30MacHOCcTH ObIJI 
OTPeEMOHTHpoBaH Moce ero MepBoro BH3HTa B peciyOsIMKy, H TaM ObIO yCTAaHOBJICHO 
OcBeLjeHHe, C KOMHATaMH JIA MeJMIMHCKOrO OOcNeqOBaHHA HU OTPCEMOHTHPOBaHHbIMU 
BaHHbIMH KOMHaTaMH. OH HacTaHBaeT Ha J{OMOJIHHTeJIbHbIX PCEMOHTHBIX padoTax B MecTax 
MIpeABapHTebHOrO 3aKJIKOYeHHA HW BPeMeHHOTO cCOsepxKAaHHA 110 BCeHM cCTpaHe. 
CnelHasIbHbI OKIaYHK MOBTOPHO peKOMeHsyeT, YTOOBI BCe MeCTa cCOJepxKaHHA TOT 
cTpaxKel ObUIM BbIBeeHbI 43 yipaBleHna Munuctepctspa BHYTpeHHHX Jes H TepeaHbl B 
BpeyeHHe MHHucTepcTBa KOCTHIMH. 


MOonuTOpHHr MeCT cOsep2xKaHHA NOW crpaxkeH H paTHo@uKkayHA DakyIbTAaTHBHOrO 
mpoToko.ia K KOHBeHUHH NpoTHB HBITOK (PII-KIIITD 


50.  CrelmnabHblt OKIaq4nk M0-MmpexHeMy OOecMOKOeH OTCYTCTBHeEM OCTyHa AIA 
MOHHTOPHHTa MECT COJep2KAHHA TO crpaxel. Emy cooOujuu 0 ToM, 4TO OOuIMi Haq30p 
OCYUJ€CTBJIACTCA, B OCHOBHOM, YupaBsieHveM IeHepasIbHOM MpOKypaTypbl, KOTOpas, m0 
MHeHHIO CrielvayIbHOrO WOKNaq4unKa, He MOXKeT 3aMeCHHTb MIpOBeyeHHe He3aBHCHMoro 


* YronoBHo-npoueccyatbHbiit KoeKc, cr. 112. 
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cyqeOHoro Hag30pa. Kpome Toro, Tako NpokypopcKHH Haj30p HampaBsieH He Ha 
noslyueHHe HHPOpMallMH O Cyly4aAX WIM Ha BbIABJICHHe CJIyYaeB MbITOK, YTO OOBACHACT 
OTHOCHTEJIbHOe OTCYTCTBH€ KPHTH4YeCKHX OLeHOK WIM 3HaYHMBIX W3MeCHeHH B 
COOTBETCTBHH C 9THMH OO30pamuH. Kpome Toro, CnelMabHoro oOKIaquuka He yOequsIH 
MIPH4HHBI, YKa3aHHble MpaBHTeJIbCTBOM 10 OTKa3y B Zoctyne MexazyHapoyHoMy Komutety 
Kpacuoro Kpecta (MKKK) B Mecta siMmeHHaA CBOOObI B TamKukucTaHe. OH pH3biBaeT 
TIpaBHTeJIbCTBO TepeCMOTpeTb 3TY Mepy H NpHBseub MKKK, ytoOs! sry4iie MOHATb, KaK 
Ta>KUKHCTaH MOKET H3BJ1e4b MOJIb3y M3 TAKOO COTPpyAHHYeCTBA. 


51. - CneumanbHpii oKNaq4uWK coxKaeeT, 4TO MpaBHTesIbCTBO YO CHX Op He 
paTuduuupoBaso DakyIbTaTHBHBIM MpoTOKON K KOHBeHIHH NpoTHB MBITOK (OII-KIIIT) u 
He co3qa0 HalMoHasIbHbI MpeBeHTHBHBIM MexaHH3M (HIIM) umn nogoounpii WHCTUTYT. 
CneyvasbHbiit OKIaqYHK HalOMHHaeT paBHTeJIbCTBY, TO OOKA3aTeIbCTBO 110 
NpeAynpexAeHHIO MbITOK HU %KeCTOKOTO OOpallleHHA ABJIACTCA OOA3ATEJIBCTBOM MIO CBOeEMY 
COOCTBeHHOMY lIpaBy, H Aid OOecneyeHHA coOmogeHHaA KOHBeHIHH OJDKHbI ObITb 
IIPHHATEI COOTBETCTBYIOWIMe MpeBeHTHBHble Mepbl. CrielWvasIbHbI WOKIaIIuK TBepyO 
yOe*K eH B TOM, 4TO TayDKHKHCTaH 3BJIeueT OOJIbLITyIO TOb3y OT paTHpuKallHu 
@MakyJIbTaTHBHOTO MpOTOKONa H OT CO3jaHHA He3aBHCHMOrO MpeBeHTHBHOrO HHCTHTyTAa 
MOHHTOpHHTa. CrelHasIbHbI JOKIATYAK MpH3bIBaeT MpaBHTeIbCTBO B3aMMOJeHCTBOBATh C 
Ilogkomutetom OpraHv3ayHH OdsbenqnHeHHbIX Hani mo mpesympexeHHIO [bITOK 
(III), koropsii uMeeT OobWION OMbIT paOoTHI B OKA3AHHH MOMOLIM MpaBHTesIbCTBaM B 
BbIMOJIHeEHHH HX OOA3ATEIBCTB MO TpeOTBpaleHHIO TIbITOK elle WO paTuduKawnn 
@MakyJIbTaTHBHOTO MpoToKOa. OH HacTaHBaeT Ha TOM, 4TO DakyIbTaTHBHbIN MpOTOKON 
MOXKET HW OUKeH ObITb paTHHWNpoBaH, HeECMOTpA Ha (WHAaHCOBbIe TpyAHOCTH U 
OrpaHH4eHHble HHBECTHIMH CO CTOPOHbI MpaBHTeJIbCTBa, H 4TO YCJIOBHA, HEOOXOAMMBIe 
ia paTudpuKaynu IIpotokona, Takve Kak IInaH JevicTBHH WM aKTHBHOe rpaxkKqaHcKoe 
OOLIECTBO, y2Ke CYLLCCTBYIOT B rocyapcTBe. 


52.  CneuManbHbii JOKIaqYnK C yAOBIeTBOPeHHeM OTMeTHJI XOpOLyto padoTy oduca 
OmOyjicMeHa, pacluiMpeHve ero MaHflaTa, a TakxKe co3jaHHe [pynmbl MOHMTOpHHTa 
HCIpaBHTesIbHbIX YYPExKACHHU, KOTOPOH pa3pellleHO MpOBOAHTb 3apaHee OOBABJICHHBIC 
MOCeLeHHA TIOPeM, a TAaKKe BHEIMIAHOBbIe MOCeLICEHHA B COTPyAHHYeCTBE C rparxkaHCKHM 
oOulecTBOM. CrelWabHbIi foKiaqyukK Ob pak y3HaTb, 4To B 2014 rony 
Moxunutopurrosas rpyinma moceTwia feBATb 3aKpbITBIX y4pexKJeHHii, B TOM 4HcJIe 
Y4UpexKTeHHA Id HECOBEPLICHHOJIETHHX, %KCHCKYIO TIOPbMy HU LeHTpbl BpeMeHHOro 
coep»KaHHA MO cTpaxeli. Tem He MeHee, OH OOECMOKOeCH COOOLICHHAMH O TOM, 4TO BCe 
NOCeWeHHA OLIN 3apaHee CIJIaHHPpOBaHHBIMH, HeECMOTpA Ha TO, 4TO Ilomo7*KeHHe O I pynne 
MOHMTOpHHTa pelycmMaTpuBaeT BHe3anHbIe nocenjeHua. OH  HalloMHHaeT 
[IpaBHTeIbCTBY, YTO MOHHTOPHHT MeCT COJepxKaHHA TOA cTpaxkel WOIDKeH BKJIOUATb B 
ceOa moceljeHuaA Oe3 MpezBapuTesIbHOrO yBeqomMsIeHHA. Kpome Toro, CcooOulaIOcb, 4TO B 
xOjle MOceleHHH, 4JIeHbI PpylMbl Tak HM He CMOTJIM MpOBecTH KOHPUAeCHUMAIbHbIe OeceAbI 
C 3a]lepoKaHHbIMH, UH B OOJbIIMHCTBe yupexKeHHH, KOTOpble OHH MOCeTHJIH HM He ObUI 
peqoctaBsleH JOCTyM K TaKHM JIOKYMeHTaM KaK O@HLUMasIbHble CMHCKH/peecTpbl HIM 
*KYPHAJIbI WK MpaBusa BHYTpeHHero pacnopsAKa,. OH TakKxKe OOeCOKOeH COOOLIEHHAMH, 
YTO rpakqaHCKoMy OOecTBy ObIIO OTKA3aHO B JOCTyMe K y4pexKAeHHAM B CJIy4aax, Kora 
nocTynasH COOOLWIEHHA O TIbITKAX WH %KCCTOKOM OOpallleHHH CO CTOPOHbI COTPyHHKOB 
TocynapcTBeHHoro YnpaBsleHuA HCIOJIHeHHA YTOIOBHBIX Haka3aHHi (IYWH). 
IIpeactaputesM rpaxkqaHCcKoro OOMIeCTBa TaKxKe 2KAJIOBAINCh Ha TO, UTO OHH He NOJYYHII 
NOJHbIN JOCTYM K MeCTaM COepxKaHHA NOL CTpaxkel C We/IbHO MpOBeeHHA MOCIeYOUHX 
TevicTBHi MO CpO4HbIM 3axBJICHHAM O MIPHMeCHeHHH MbITOK HM %KeCTOKOrO OOpalleHHa. 


Tlonoxenue o I pymme 10 MOHMTOPHHTY MECT JIMLIeCHHA CBOOOLBI ObLIO yrBep2xKqeHO ITpukasom 
YiosIHOMOYeHHOTO M0 MpaBaM YeoOBeKa OT 31 WeKaOpa 2013 roza. 
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Takoke OTMe4asIOCb 4TO y rparxkJaHCKOrO OOMeCTBAa ECTb OLLyUIeEHHe OTCYTCTBUA MOHOTO 
moctyna K THpbMaM, Kyla [paBHTesIbCTBO He >%KellaeT MpeOcTaBIATb OCTYN. 
CneuMabHbli QOKIaquHK OOectOKOeH Tem, 4TO Oduc YnouwHOMOYeHHOrO 0 TpaBaM 
yeOBeKa He HMeeT HH BO3MO?%KHOCTH, HH pecypcoB, HeOOXOAMMBIX JIA NpoBeweHHA 
peryApHOrO MOHHTOpHHra HW OTYCTHOCTH, H 4TO ero AeATEJIBHOCTb, HallesieHHad Ha 
yKpemieHve MoTeHiMasia, AMeeT OrpaHH4eHHOe BO3eHCTBHE. 


53. I[lpasurenbctBo mponHdopmuposano CnelvaltbHoro oKIaqyvKa oO paye 
MHMUMaTHB 10 yJIy4uleHHto padotsi sToH I pynmbl MOHMTOpHHTa, YTOOBI yOequTbCA, YTO eé 
(yHKUMH UW OpraHH32l{uA COOTBETCTBYIOT TpeOoBaHHaAM HIIM unm mogenn "OmOyAcmMeH- 
Tuiroc». CreuvasibHbIi OKIAYWK NOAWepxKHBaeT ITY HHHWMATHBY WH HayeeTca, 4TO OHA 
OyaeT WOBeqeHa AO KOHIa, He3ABHCHMO OT paTHpuKayHH DakysIbTAaTHBHOrO MpoToOKosIa 
KIT. Cneuuanbypii oKiaqunk MOAYepKHBaeT BaxKHOCTb He€3aBHCHMOCTH MeXaHH3Ma, 
KOTOpbIM OyAeT CO34aH, H y4aCTHA rpaxkaHCKOrO OOMeCTBa, KaK B erO CO3aHHH, TaK H B 
ero (yHKUMOHHpoBaHuH. B ciryuae BbIOOpa MpaBHTeJIbCTBOM MOJeH OMOyCMeH-ILIEOC, 
CnelHanbHblit WOKIaq4YHK peKOMeHyeT, YTOObI PYHKUWH, CBA3AHHbIe C MOHHTOPHHTOM 
MecT cCOJjepxKaHHaA OQ CTparxkel,  BBbITOHAJIMCh COBepLIeCHHO He3aBHCHMBbIM 
KBaJIM)HUMpOBaHHBIM OTAeIOM Oduca YuouHOMOYeHHOrO NO TpaBaM YesoBeKa. Kpome 
TOTO, rpaxKaHCKOMy OOLWIecTBY TakoKe JOJDKHEH ObITS MpeAOcTaBseH OecipenATCTBeHHbIM 
WOCTYM, B TOM 4HCiIe MOCeweHHA ero MpecTaBHTeAMH MeCT COJepxKaHHA NO cTpaxeli 
6e3 NpesBapHTeIbHOrO yBeOMJIeHHA, He3aBHcuMo OT HIIM unum apyrou d@unaHcupyemon 
IPaBHTeJIBCTBOM [PyIilIbl| MOHHTOPHHTa, Kak 9TO ObLIO PeKOMeHAOBaHO B PyKoBOoyCcTBe 
MMT no HIIM. 


BriBoabl WH pekoMeHAaunn 


54. CneuMasibHbId WOKIaquHkK Obl pa yBuyeTb, 4TO TazpkuKHcTaH nmpeqnpHHaA 
3HAYHTeJIbHbIe Warn Wid yIy4WeHnA CHTyalMH M10 HCKOpeHeHHIO MIbITOK HW 2%KeCTOKOTO 
oOpalleHHA HU AIA BbITIOIHeHHA PeKOMeHauMi Ha CHCTeMaTHYeCKOH HW KOMIMJIeKCHOM 
OCHOBe. XOTA H ACHO, YTO CIeAyA MpaBHJIbHOMY HallpaBJIeHHlO, CTpaHe I0-lIpexHeMy 
HeOOXOJMMBI CYLI€CTBeHHbIe H3MeCHeHHA WIA TOrO, UYTOOB] MHOrHe 3 MPHHATHIX 
3aKOHOATeIBHBIX HW MOJMTHYeCKHX Mep MO MpeOTBpallleHHlO HW HCKOPeHeHHIO MBITOK HU 
*%KeCTOKOTO OOpallieHHa padoTamn 3sdekTHBHO. CrellHanbHbI WOKNaYHK C4MTAaeT, 4TO 
OOJIBLIMHCTBO peKOMeH awl, CeaHHbIx B 2012 royy, MO-mpexkKHeMy aKTYyaJIbHbI HU 
ceroqHa. B To BpeMaA Kak CrelHaIbHbIn WOKIaqYWK NOW WepxKHBaeT MpHHATHeE HOBOrO 
3aKOHOATeIBCTBA, KOTOPOe AaéT OMpeweseHHe MbITKH B COOTBeTCTBHe Cc KonBeHuHen u 
IloctraHopnenua [IneHymMa BepxospHoro cya, 4TO OOecneyHMBaeT HasIM4uNe rapaHTuii 
IIpeMOTBpalljeHHA IIbITOK C MOMeHTa apecta, OH HaCTOATEJIBHO MIPH3bIBaeT IIpaBHTeJIbCTBO 
MpOqOJKaTb padotaTb, 4TOObI yOeqHTbCA, 4YTO YCOBePIICHCTBOBaHHbIe 3aKOHbI HU 
NOJIMTHKa MIpHBeYT K KOHKPeTHBIM H3MeHeHHAM Ha MpakTHKe. Kpome Toro, Haka3aHHe 3a 
IIPHMCHEHHE IIBITOK HW 2KECTOKOLO OOpallleHHA JOJDKHO ObITb YBeJIMYeHO B COOTBETCTBHH C 
TWKECTBIO STHX WeAHHH, HW AMHHCTHA 3a 9TH MpecTyMIeHHA OIDKHA ObITb KOHKPeTHO 
3alpelleHa B JEHCTBYIOLICM 3aKOHOAaTeJIBCTBE. 


nay I[paBHTeIbCTBO JOJDKHO, B YACTHOCTH, HaCTaMBaTb Ha paccJieqOBaHHH, yrOJIOBHOM 
ipeciieqOBaHHH HW HaKa3aHHH B paMKaX BCeX 3aABJICHHH O MbITKAX HM KeCTOKOM 
oOpameHHu. Tay>KHKMCTaH Hy?KaeTcA B aKTHBH3al[HH CBOMX YCHIMH MO Co3qaHHtO 
opeKTHBHOTO HW He3aBHCHMOrO alilapaTa MpeOTBpalleHHA MIbITOK, B TOM 4HCuIe B 
oOecneyeHHH He3aBHCHMOrO Hay30pa B MeCTaX COfep»xKaHHA MOM cTpaxel wu WocTyna 
MECTHBIX HW Me2K]{YHapOJHbIX rpylil rpaxksaHcKoro oOOujecTBa. C TOUKH 3peHHA rapaHTuii 
3alHTbI OT MIbITOK H 2KECTOKOTO OOpallleHHA, FOCYapCTBO JOJDKHO B 3AKOHOATEBCTBE H 
Ha [paKTHKe TrapaHTHpoOBaTb JOCTYM 3aKJIKOUCHHBIX K He€3ABHCHMOMY aJ[BOKaTy HU 
MeJMUMHCKHM yCJIyraM HM OOeCIe4YHBaTb HCKIIIOUeCHHe OKa3aTeJIbCTB, TMOJIYYeHHBIX C 
TIOMOULbIO IIbITOK, B XOMe BCeX CyeOHbIX pa30HpaTesIbCTB HM JHOObIX Apyrux dopm 
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mpoueccyasIbHbIxX elicTBHi. Kpome Toro, OH  peKoMeHyyeT TajypKHkKucTaHy 
paTH@uynpoBatb DakybTaTHBHbIM MpOTOKON, KaK BOMpOC MepBooyepeszHOrO TopsAAKa, 
oOecne4unTb pearn3auHio HIIM, a TtakKe mpoBpeyeHHe He3aBHCHMOrO MOHHTOpHHTa co 
CTOPOHbI rpaxkyaHcKoro oOujecTBa Hapsaay c HIIM. On uHageetca, 4TO 9TO MOMO2KeT 
IIpaBUTeIbCTBY B PeLIeCHHH ITHX 3aad WH YYeCTb ITO IPH paCCMOTpeHHH, OOHOBJICHHH UH 
peasmm3auHH HalMouasibHoro MlaHa WevcTBHi. 
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II. Tunisie 


Introduction 


56. Le Rapporteur spécial sur la torture et autres peines ou traitements cruels, inhumains 
et dégradants, Juan E. Méndez, a effectué, du 4 au 6 juin 2014, une visite de suivi en 
Tunisie, sur invitation du Gouvernement et avec le soutien du « Anti-Torture Initiative of 
the American University Washington College of Law Center for Human Rights & 
Humanitarian Law ». 


57. Le but de la visite était d'évaluer les progrés réalisés par le Gouvernement dans la 
mise en euvre des recommandations du _ rapport du Rapporteur  spécial 
(A/HRC/19/61/Add.1) faisant suite a sa visite effectuée en Tunisie en mai 2011. Le 
Rapporteur spécial est reconnaissant au Gouvernement de la Tunisie de l’avoir invité a 
effectuer un suivi, et souligne que ceci constitue une bonne pratique et un exemple a suivre 
par les autres Etats dans le cadre de leur coopération avec la branche des procédures 
spéciales du Conseil des droits de l'homme des Nations Unies. 


58. | Aucours de la visite de suivi qui a duré trois jours, le Rapporteur spécial a rencontré 
des responsables de haut niveau du Gouvernement, y compris le Ministre de l'intérieur, le 
Ministre de la justice, des droits de l'homme et la justice transitionnelle, le Directeur 
général des prisons et de la réhabilitation, le Président de l'Assemblée nationale 
constituante et la Présidente de la Commission des droits et libertés. Le Rapporteur spécial 
a visité la prison de Mornaguia et le Centre de détention de Bouchoucha, mais s'est vu 
refuser l'accés au Centre de la police judiciaire a E/ Gorjani et ce, en violation des termes 
de référence pour les missions d'établissement des faits par les Rapporteurs spéciaux. 


59. Toutefois, le Rapporteur spécial remercie le Gouvernement pour sa volonté de 
s'engager dans les discussions 4 un haut niveau, pour le dialogue constructif, et pour la 
bonne coopération dont il a fait preuve. 


60. Le Rapporteur spécial a également rencontré des représentants des agences des 
Nations Unies, d'autres organisations internationales et les organisations de la société civile, 
ainsi que des victimes de la torture et leurs proches. Le Rapporteur spécial a convoqué une 
table ronde d'une journée entiere avec la société civile, y compris les ONG locales et 
internationales travaillant sur la prévention de la torture en Tunisie. Il remercie les 
représentants de la société civile pour leur participation a cet événement et pour leur aide 
importante dans le suivi et l'évaluation de la mise en ceuvre de ses recommandations. 


Cadre juridique et institutionnel pour combattre et prévenir la torture 
et autres peines ou traitements cruels, inhumains ou dégradants 


61. Lors de sa visite, le Rapporteur spécial a noté avec satisfaction que l'esprit de la 
réforme et des droits de l'homme apporté par la Révolution 2011 continue aujourd'hui en 
Tunisie, et exprime sa gratitude pour le fait que son rapport et ses recommandations de 
2012 aient été bien recus par les autorités. Il félicite I'Etat pour la tenue des élections 
législatives et présidentielles du mois d'octobre, novembre et décembre 2014, 
respectivement, qui sont significatives de son engagement visant a établir l'état de droit et a 
réaliser une transition complete vers la démocratie. | 


62. Le Rapporteur spécial se félicite de plusieurs développements positifs dans le cadre 
juridique et institutionnel depuis 2011 faisant preuve d'un grand consensus perpétuel dans 
la scene politique encourageant a accomplir des progrés substantiels et durables dans la 
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lutte contre la torture et autres mauvais traitements. La désignation du 8 mai de cette année 
comme la Journée nationale de lutte contre la torture en Tunisie par le Gouvernement et les 
excuses formulées au nom de I'Etat par le Président intérimaire aux victimes de la torture et 
d'autres mauvais traitements et de leurs familles sont des signes encourageants sur la 
poursuite des efforts de I'Etat visant a prévenir et éradiquer, dans l’avenir, la torture et les 
autres mauvais traitements. Toutefois, le Rapporteur spécial note que la volonté politique 
du Gouvernement, ayant réitéré l'engagement et les ordres des plus hautes autorités de ne 
pas infliger de la torture ou d'autres mauvais traitements, ne suffit pas a assurer |'éradication 
effective de ces pratiques et a lutter contre l'impunité prévalant encore dans le pays. La 
Tunisie doit continuer a reconnaitre I'éradication de la torture comme une priorité et mettre 
en ceuvre de nouvelles réformes institutionnelles, juridiques et culturelles, en vue de mettre 
fin a la torture, les mauvais traitements et l'impunité sur le terrain. 


Interdiction de la torture dans la législation nationale 


63. La nouvelle Constitution tunisienne du 26 janvier 2014 interdit explicitement la 
torture, affirmant que « l’Etat protége la dignité de la personne et son intégrité physique, et 
interdit toute forme de torture morale et physique »”. Le Rapporteur spécial, étant 
convaincu que l'article 23 fait de la torture une infraction imprescriptible, enjoint le 
Gouvernement a mettre la législation nationale en conformité avec cette disposition 
constitutionnelle abolissant le délai de prescription de quinze ans applicable au crime de 
torture contenu dans le Code de procédure pénale (CPP). Par ailleurs, le Rapporteur spécial 
note avec préoccupation que la Constitution n'interdit pas les autres peines ou traitements 
cruels, inhumains ou dégradants. 


64. Les modifications législatives introduites par le Décret 2011-106 du 22 octobre 2011 
modifiant l'article 101bis du Code pénal de la République tunisienne interdisant la torture, 
soulevent de graves préoccupations. Premiérement, la définition de la torture incluse dans 
ledit Décret reste incomplete et n'est pas enti¢rement en conformité avec l'article 1 de la 
Convention contre la torture et autres traitements cruels, inhumains ou dégradants (la 
« Convention »). En particulier, l'amendement supprime Il'élément critique de «la 
punition » en tant qu’une fin interdite spécifique pour infliger la torture. Deuxiemement, les 
modifications introduisent, également, une dérogation non souhaitable a la définition de la 
torture telle qu’elle est admise internationalement et ce, en limitant indiment I'élément de la 
discrimination » a «la discrimination raciale ». Le Rapporteur spécial rappelle au 
Gouvernement que la torture est fréquemment pratiquée a des fins autres que l'obtention 
d'aveux ou de renseignements (notamment la punition), et conformément aux formes de 
discrimination autre que la discrimination raciale. Le Rapporteur spécial engage le 
Gouvernement a remédier sans délai aux lacunes existantes dans l'article 101bis par le 
Décret 2011-106. 


65. Le Rapporteur spécial est convaincu que la nouvelle définition reconnait la 
responsabilité pénale des commandants qui font subir des actes de torture, d'y consentir ou 
encourager un tel traitement commis par une autre personne agissant a titre officiel, 
conformément a sa recommandation antérieure. Toutefois, il enjoint le Gouvernement de 
modifier 4 nouveau son Code pénal, d'intégrer le principe de commandement ou de la 
responsabilité du supérieur pour le crime de torture et d'autres mauvais traitements, selon 
lequel les supérieurs seront tenus pénalement responsables de la conduite de leurs 
subordonnés et ce, « Jorsqu'ils savaient ou auraient di savoir que ceux-ci commettaient, ou 


* Constitution, art. 23. 
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étaient susceptibles de commettre, ces actes inadmissibles et qu'ils n'ont pas pris les 
mesures de prévention raisonnables qui s'imposaient ».° 


66. En plus de l'article 101bis, qui a été introduit en 1999 et révisé en 2011 (voir ci- 
dessus par. 9) et qui criminalise les actes de torture, l'article 101 du Code pénal prévoit une 
peine d'emprisonnement de cinq ans pour tout fonctionnaire public « qui, dans l'exercice ou 
a l'occasion de l'exercice de ses fonctions aura, sans motif légitime, usé ou fait user de 
violences envers les personnes »».Cet article était la seule disposition juridique 
criminalisant l'usage de la violence par des fonctionnaires de I'Etat avant l'introduction de 
l'article 101bis, et est nettement insuffisante comme base juridique permettant de 
poursuivre les actes de torture ayant eu lieu avant 1999, en particulier pendant le régime de 
Ben Ali. Par conséquent, le Rapporteur spécial demande au Gouvernement de lever les 
obstacles relatifs a la rétroactivité empéchant de poursuivre les auteurs d'actes de torture et 
ce, en conformité avec la Constitution qui prévoit l'irrecevabilité de l’évocation de la non- 
rétroactivité des lois, de l’existence d’une amnistie antérieure, de l’autorité de la chose 
jugée, ou de la prescription du crime ou de la peine.** Le Rapporteur spécial rappelle 
également la conclusion formulée par le Comité des Nations Unies contre la torture que 
« les poursuites pour faits de torture ne doivent pas étre limitées par le principe de légalité 
ni par l’effet de la prescription », eu égard au principe de la reconnaissance de 
interdiction de la torture comme une norme impérative du droit international (jus cogens) 
a laquelle aucune dérogation n'est permise. * 


Garanties contre la torture et autres mauvais traitements lors de l'arrestation et de la 
détention 


67. Alors que la Constitution contient des dispositions garantissant la protection des 
personnes privées de leur liberté,”® I'absence de garanties juridiques et procédurales 
efficaces régissant l'arrestation, l'interrogatoire et la garde a vue des suspects continue a 
rendre les personnes arrétées extrémement vulnérables a la torture et d'autres mauvais 
traitements au niveau de la pratique. Le risque d'abus est particulierement accentuée au 
cours des premiéres heures de privation de liberté; les mauvais traitements les plus 
fréquemment signalés sont pratiqués avant l'enregistrement d'arrestation par la police et au 
cours de la période de la garde a vue apres l'enregistrement. Le Rapporteur spécial exhorte 
le Gouvernement. a réviser rapidement sa législation nationale afin de la rendre en harmonie 
avec les normes internationales régissant la durée de la détention provisoire et l'accés des 
détenus a un avocat dés le moment de l'arrestation. 


68. Le Rapporteur spécial se félicite de I'initiative du ministere de I’Intérieur selon 
laquelle 1200 affiches énumérant les droits des détenus en garde a vue sont affichées dans 
les postes de la Police et les centres de la Garde nationale a travers la Tunisie. Néanmoins, 
des lacunes continuent d'exister par rapport au respect par les autorités des réglementations 
qui les obligent a assurer l'enregistrement rapide des personnes arrétées; informer sans délai 
les détenus de leurs droits; informer immédiatement les membres de la famille des mesures 


Observation générale n° 2 du Comité contre la torture, Application de I’article 2 par les Etats parties, 
CAT/C/GC/2, 24 janvier 2008, para. 26. 

Constitution, art. 148(9). 

Observations finales du Comité contre la torture sur Examen des rapports soumis par |’Espagne, 
CAT/C/ESP/CO/5, 9 décembre 2009, para 21. 

Le droit a un traitement humain (art 30.); le droit 4 un proces équitable (art 108).; la présomption 
d'innocence (art 27.); et les garanties essentielles d'une procédure réguliére, notamment la nécessité de 
mandats judiciaires pour effectuer des arrestations, le droit d'étre immédiatement informé des droits et 
des charges, le droit d'étre représentés par un avocat, et la nécessité de définir les périodes 
d'arrestation et de la détention par la loi (art. 29). 
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prises contre le détenu et le lieu de détention; et tenir un registre contenant les données pour 
chaque détenu y compris la date et l'heure de l'arrestation et la mise en garde a vue. Le 
Gouvernement doit s'efforcer de mettre en ceuvre rapidement ces garanties fondamentales 
dans la loi et la pratique, en vue de prévenir efficacement la torture et les mauvais 
traitements en conformité avec l'article 2 de la Convention. 


' Durée de la garde a vue 


47 
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69. La Constitution reconnait explicitement la nécessité de définir par la loi la période 
de l'arrestation et la garde a vue qui s'éléve actuellement 4 un maximum de six jours — trois 
jours renouvelable une fois par écrit par le procureur de la République.*” Le Rapporteur 
spécial remercie le ministére de I’Intérieur de l’avoir informé du projet de loi n° 2013-13 
modifiant et complétant l'article 13bis du CCP qui est actuellement a l'étude, et qui 
permettrait de réduire la période de garde a vue a 48 heures, renouvelable une fois, par un 
maximum de quatre jours. Le Rapporteur spécial se félicite du fait que le projet de loi ne 
contienne aucune exception quant a la durée légale de garde a vue. II insiste, cependant sur 
le fait que la période de garde a vue ne doit pas dépasser 48 heures dans sa totalité, et 
réitere sa recommandation précédente quant a la modification nécessaire de l'article 13bis 
afin de réduire la durée légale de garde a vue a une période de 24 heures, renouvelable une 
seule fois, en vertu d'une décision motivée et rendue par écrit par le procureur de la 
République. Le Rapporteur spécial demande au Gouvernement de rendre la modification 
applicable a tous les détenus, sans exception pour certaines catégories de crimes. 


70. On a rapporté au Rapporteur spécial que selon la pratique de la commission 
rogatoire, la durée de garde a vue pourrait étre prolongée si le juge d'instruction ordonne 
d'effectuer des enquétes supplémentaires dans une affaire. [I se félicite que, dans ces cas, 
selon les rapports, les détenus sont généralement placés en détention préventive, plutot 
qu'en détention provisoire de la police. Le Rapporteur spécial est, par contre, préoccupé par 
les rapports que, dans quelques cas, la garde a vue continue a dépasser la période de six 
jours. 


Acces a un avocat 


71. Bien que l'article 29 de la Constitution de la République tunisienne prévoit que les 
détenus ont le droit d'étre représentés par un avocat, la législation tunisienne ne garantit pas 
l'accés des détenus a un avocat pendant la garde a vue. Dans son Rapport a mi-parcours sur 
la mise en ceuvre des recommandations de l'Examen périodique universel (EPU), le 
Gouvernement a indiqué que les détenus ont le droit de contacter leurs avocats « des la 
premiere heure de la détention».® Le Rapporteur spécial rappelle que pour étre 
extrémement efficace, cette garantie doit étre déterminée par la loi et des mesures doivent 
étre prises pour garantir sa mise en ceuvre au niveau de la pratique. Le Rapporteur spécial 
se félicite de la déclaration du Gouvernement sur les réformes législatives qui sont en cours 
et permettraient de garantir le droit d'accés a un avocat pendant la garde a vue, et ce, 
conformément a sa recommandation antérieure. Dans ce contexte, il recommande vivement 
au Gouvernement d’adopter et mettre en ceuvre le projet de loi n° 2013-13, qui prévoit la 
présence et l'assistance d'un avocat dés le moment du placement d'un détenu en garde a vue 
et entend permettre a l'avocat d'étre présent lors d’interrogatoires et d’avoir accés au dossier 
de l'affaire (a la demande du détenu ou de sa famille). Il est convaincu que le projet ne fait 
pas de distinction entre « suspects » et « victimes ». Le Rapporteur spécial craint, toutefois, 


Code de procédure pénale, art. 57 et art. 13bis. 

Rapport a mi-parcours de la Tunisie sur les progrés accomplis dans la mise en ceuvre des 
recommandations du 2°"° cycle de I'Examen périodique universel, 27°” session du Conseil des droits 
de l'homme, septembre 2014. 
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que le projet de loi ne prévoit une limite de temps d'une demi-heure pendant laquelle les 
avocats pourront interroger leurs clients, et rappelle au Gouvernement que le projet de loi 
ne doit imposer aucune limitation de la durée de I'entrevue que les avocats sont autorisés a 
avoir avec leurs clients. En outre, il craint que le projet de loi ne prévoit une exception 
obligatoire qui serait exigée pour le bon déroulement de l'enquéte, pour assurer la collecte 
ou la conservation des preuves, ou pour éviter la perpétration d'autres crimes. Dans ces cas, 
le procureur pourra refuser la demande des personnes en garde a vue ou de leurs familles de 
se voir attribuer un avocat. Aucune explication n'a été fournie concernant cette restriction 
inappropriée. Le Rapporteur spécial réitére, également, son appel pour le développement 
d'un systéme qui facilite l’accés a la justice et assure l’aide judiciaire aux plus démunis, 
comme I'exige l'article 108 de la Constitution. 


Le droit de subir un examen médical et des examens médico-légaux en conformité avec le 
Manuel pour enquéter efficacement sur la torture et autres peines ou traitements cruels, 
inhumains ou dégradants (Protocole d'Istanbul) 


72. La loi prévoit que les détenus jouissent du droit d'étre informés de leur droit de 
demander et de subir un examen médical lors de la garde a vue. Toutefois, le Rapporteur 
spécial a appris que dans la pratique, les détenus ne sont pas toujours informés de ce 
droit. Les examens médicaux sont toutefois obligatoires a l'arrivée dans les centres de 
détention. Ceci est généralement respecté. Nous avons, cependant, regu des rapports sur des 
cas ou des examens médicaux ont été retardés et réalisés une fois les signes physiques de 
torture ou d'autres mauvais traitements sont disparus des corps des détenus. 


73. Le Rapporteur spécial craint que les examens médico-légaux ne soient pas toujours 
rapides, impartiaux et indépendants, ou entrepris dans le respect du Protocole 
d'Istanbul. Des informations lui sont parvenues selon lesquelles les examens médicaux ainsi 
que les documents y relatifs seraient souvent incomplets et inadéquats. et Il arrive souvent 
que les certificats médicaux et les dossiers ne parviennent ni aux juges, ni aux victimes ni 
aux avocats Il a en outre été signalé que seuls trois experts ont été formés pour mener des 
enquétes médico-légales, conformément au Protocole d'Istanbul dans le pays, et que les 
détenus sont parfois examinés par les médecins affiliés ou détachés au Ministére de 
l’Intérieur ou au lieu de détention oti le maltraitance présumée a eu lieu, créant ainsi un 
conflit d'intérét flagrant compromettant l'indépendance des services de médecine légale des 
organismes d'application de la loi. 


74. Le Rapporteur spécial rappelle au Gouvernement I'obligation d'assurer l'efficacité 
des enquétes et de la documentation de toutes les allégations de torture et autres mauvais 
traitements, conformément aux obligations juridiques internationales et le Protocole 
d'Istanbul. L'Etat doit s'engager a accroitre la capacité des médecins légistes par le 
renforcement des capacités, des ressources adéquates, et organisant des formations 
rigoureuses dans les normes et les évaluations dans le Protocole d'Istanbul, y compris les 
évaluations psychologiques. Tous les détenus et leurs familles doivent étre rapidement 
informés de leur droit de solliciter et subir un examen médical lors de la garde a vue par la 
police, et les examens médicaux de chaque détenu doivent étre effectués en tant que 
pratique établie a l'admission aux centres de détention. Le Rapporteur spécial rappelle a 
l'Etat qu'il a l'obligation de procéder 4 un examen médical rapide et indépendant de tous les 
détenus d'office, méme en I'absence d'une demande de la part d'un détenu. 


Utilisation de preuves entachées d'allégations de torture 


75. L'article 155 du CPP, modifié par le Décret-loi n° 106 du 22 octobre 2011, rend les 
aveux obtenus sous la contrainte et la torture nuls et non avenus, tandis que l'article 152 
prévoit que la validité et la recevabilité des aveux sont laissées a la discrétion des juges au 
si¢ge. Le Rapporteur spécial regrette avoir regu des rapports selon lesquels les aveux 
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continuent d'étre obtenus sous la contrainte et la torture, et sont ensuite admis comme 
preuve contre l'accusé au cours des proces. Des informations troublantes lui sont parvenues 
selon lesquelles des détenus ont signé des déclarations ayant été préparées par la police sans 
les avoir lu au préalable a fin de s'épargner des actes de maltraitance ou par crainte d'en 
subir. I] n'a pas été apporté a la connaissance du Rapporteur spécial l'existence d'un 
jugement qui aurait déclaré nul et non avenu une preuve obtenue sous la torture ou sous 
d'autres mauvais traitements. Le Rapporteur spécial réitere sa recommandation précédente 
sur le fait que la législation nationale doit prévoir des moyens par lesquels une personne 
pourrait contester la légalité de tout élément de preuve, dans toute poursuite judiciaire, 
vraisemblablement soupconné d'avoir été obtenues par la torture. II] rappelle au 
Gouvernement que la régle d'exclusion, qui impose une interdiction absolue de |'utilisation 
de déclarations faites sous la torture ou d'autres mauvais traitements dans une poursuite 
judiciaire quelconque, est une norme de droit international coutumier non soumis a la 
discrétion des juges ou toute autre autorité, et que la responsabilité de la preuve ou la 
recevabilité des preuves obtenues par la torture ou d'autres mauvais traitements ne doit 
jamais incomber a l'accusé ou 4 la victime. ” 


Mise en place d'un mécanisme national de prévention (MNP) 


76. Le Rapporteur spécial félicite la Tunisie de devenir le premier Etat en Afrique du 
Nord et Moyen-Orient créant un mécanisme national de prévention (MNP) en vertu du 
Protocole facultatif 4 la Convention des Nations Unies contre la torture (l'OPCAT), sous la 
forme de I'Instance nationale pour la prévention de la torture (Loi organique n° 2013-43 du 
21 octobre 2013), en conformité avec ses recommandations. Le Rapporteur spécial se 
félicite de la définition large, prévue par ladite loi, de la privation de liberté, et des 
dispositions donnant a |’Instance le droit d'effectuer des visites inopinées dans les lieux de 
détention, d'interroger les détenus en privé, et d'émettre des recommandations concrétes au 
Gouvernement. I] craint toutefois le fait que les autorités puissent refuser les demandes 
d'accés a un lieu de détention en invoquant les intéréts de la défense nationale et de la 
sécurité, ou l'existence d'une catastrophe naturelle ou de « graves troubles » dans le lieu de 
détention en question.”° Cette clause ne doit pas étre interprétée de maniére A empécher 
l'accés aux lieux de détention et prévenir I'Instance de s'acquitter efficacement de son 
mandat. I| demande au Gouvernement de veiller a ce que I'Instance soit adéquatement 
financée et dispose du personnel et des ressources nécessaires pour exécuter son mandat 
d'effectuer des visites réguliéres inopinées aux lieux de privation de liberté a travers le 
territoire de I'Etat. 


77. Le Rapporteur spécial s'inquiéte des retards dans le processus de sélection des 
membres de I'Instance, qui a été ré-ouverte six fois par manque de candidats qualifiés, ce 
qui a empéché I'Instance de commencer I'exécution de son mandat. Il exhorte les autorités a 
accélérer le processus de nomination des candidats qualifiés et indépendants, qui 
permettront de déterminer l'efficacité de I'Instance. Il comprend que le retard a été causé par 
un manque de candidats qualifiés spécialisés dans la protection des enfants et des juges 
retraités, et apprécie que le processus de sélection soit en cours suite a la prolongation et 
l'annonce répétée de l'appel a candidatures. 


78. Tout en reconnaissant I'importance de I'Instance en tant que mécanisme de 
prévention, le Rapporteur spécial encourage également le Gouvernement de poursuivre la 
bonne pratique de permettre aux équipes de monitoring appartenant a la société civile 


Voir Rapport du Rapporteur spécial sur la torture et autres traitements cruels, inhumains ou 
dégradants sur la régle d'exclusion (A/HRC/25/60). 

Loi n° 2013-42 du 23 octobre 2013 relative a l’Instance nationale de la prévention de la torture, art. 
13: 
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d'effectuer des visites indépendantes dans les prisons. II félicite le ministere de |’ Intérieur et 
le ministére de la Justice pour avoir conclu des accords avec de diverses ONG nationales et 
internationales leur permettant l'accés aux lieux de détention depuis sa derniere 
visite. L'Instance d'ailleurs ne devrait pas se substituer a l'obligation positive de 'Etat 
d'enquéter, de poursuivre et de punir tous les actes de torture. 


Mécanismes de justice transitionnelle 


79.  L'adoption de la loi sur la justice transitionnelle et la mise en place de I'Instance 
Vérité et Dignité (IVD) le 9 juin 2014 ont été des étapes primordiales pour garantir -la 
responsabilité et mettre fin au cycle de l'impunité en ce qui concerne les violations passées 
des droits de l'homme, y compris la torture et les mauvais traitements, en Tunisie. La loi sur 
la justice transitionnelle prévoit un processus intégré composé de mécanismes et de moyens 
d'identifier et de remédier aux violations passées des droits de l'homme, avec un mandat 
couvrant la période du 1 juillet 1955 jusqu'au 24 décembre 2013.°' LTVD a commencé a 
recevoir des plaintes — pour une période d'un an avec une prolongation de six mois si l'TVD 
le juge nécessaire, pour un total de 18 mois — le 15 décembre 2014.Le Rapporteur spécial 
félicite le Gouvernement pour son engagement dans un processus participatif inclusif par 
rapport a la rédaction de la loi et s'attend a ce que I'Instance va effectivement identifier et 
indemniser les victimes de violations graves des droits de l'homme, en garantissant l'acces a 
la justice et a la réparation pour les victimes de torture et de mauvais traitements 
conformément aux normes internationales. Il exhorte le Gouvernement et toutes les 
autorités compétentes a faciliter le travail et l'efficacité de l'Instance, en lui permettant de 
mener a bien ses pouvoirs désignés, y compris le droit d'accéder aux archives de I'Etat et 
aux fichiers judiciaires, convoquer des personnes pour témoigner, organiser des audiences 
publiques, demander des examens médico-légaux, prendre les mesures nécessaires pour 
protéger les témoins et les victimes, et prendre des sanctions appropriées contre ceux qui ne 
donnent pas suite a une convocation ou entravent son travail. 


80. _L'Instance Vérité et Dignité est habilitée a renvoyer les cas de violations graves des 
droits de l'homme a la justice, y compris les chambres spécialisées édictées par l'article 8 de 
la loi sur la justice transitionnelle. Les Chambres seront chargées de statuer sur les cas liés a 
des violations graves des droits de l'homme tel que spécifié dans les instruments juridiques 
internationaux ratifiés par I'Etat, y compris la Convention. Le Rapporteur spécial se félicite 
de la création des Chambres par le Décret-loi n° 2014-2887 du 8 aotit 2014 dans le cadre de 
la justice transitionnelle, les tribunaux de premiére instance siégeant dans les cours d'appel 
de Tunis, Gafsa, Gabés, Sousse, Le Kef, Bizerte, Kasserine et Sidi Bouzid. Il se félicite 
également de la disposition que les poursuites entreprises par les Chambres ne puissent pas 
étre soumises a la prescription en vertu de l'article 8 de la loi sur la justice transitionnelle, et 
encourage les Chambres d'agir sur tous les cas soumis a sa juridiction, y compris les 
informations confidentielles sur les auteurs présumés fournies par la Commission nationale 
d'établissement des faits sur les dépassements commis durant la Révolution. II s'attend a ce 
que les Chambres spécialisées deviendront rapidement opérationnelles et que les autorités 
assureront leur indépendance, impartialité et conformité avec les normes internationales, y 
compris la mise en place de mécanismes de protection de témoins et de victimes, quant aux 
procés de violations des droits de l'homme, y compris la torture et les mauvais traitements. 


Loi organique n°2013-53 du 24 Décembre 2013 relative a I'attribution et l'organisation de la justice 
transitionnelle, l'art. 1. Voir aussi le Rapport a mi-parcours de la Tunisie sur les progrés accomplis 

dans la mise en ceuvre des recommandations du 2*"* cycle de l'Examen périodique universel, 27°" 
session du Conseil des droits de l'homme, septembre 2014. 
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Evaluation de la situation 


Allégations de torture et de mauvais traitements 


81. La torture et les mauvais traitements infligés par des agents des forces de l'ordre 
auraient continué de se produire réguliérement en Tunisie. Lors de sa visite, le Rapporteur 
spécial a entendu plusieurs témoignages crédibles que les détenus sont soumis a la torture et 
aux mauvais traitements, en particulier lors de I'arrestation, le transfert, l'interrogatoire, et 
les premieres heures de garde a vue, en particulier dans les postes de police. Il exprime sa 


vive préoccupation face aux informations que lui sont parvenues selon lesquelles les . 


fonctionnaires chargés de l'application de la loi utilisent la torture et les mauvais traitements 
comme un moyen de mener des enquétes, extorquer des aveux et dans les contextes de 
répression des manifestations et des opérations de lutte contre le terrorisme. Le Rapporteur 
spécial a cependant été satisfait d'observer que les récits faisant état de torture et de 
mauvais traitements infligés par des gardiens dans les lieux de garde a vue et les prisons 
sont nettement moins nombreux qu'avant la révolution. 


82.  Certains rapports indiquent que plus de la moitié des détenus dans les centres et/ou 
chambre de garde a vue ont connu des mauvais traitements physiques lors de l'arrestation et 
de l'interrogatoire, et prés d'un quart ont rapporté avoir signé des déclarations préfabriqués. 
La torture et les mauvais traitements auraient pris la forme de violence physique, 
notamment les coups violents (y compris la falaga, ou les coups sur la plante des pieds), 
l'utilisation des positions de stress (« le poulet réti »), les brilures de cigarettes, ainsi que 
les menaces, y compris aux familles, les insultes, la violence et I'humiliation sexuelle des 
victimes.” Le Rapporteur spécial est préoccupé par les informations que certaines formes 
de torture et de mauvais traitements qui laissent peu de traces physiques, par exemple forcer 
les victimes a s'agenouiller devant un mur sans bouger pendant de longues périodes, soient 
également utilisés. [1 a également entendu des rapports troublants de décés suspects de 
détenus en en garde a vue, et réitére l'obligation de I'Etat de mener des enquétes 
approfondies, promptes, indépendantes et impartiales sur tous les décés en garde a vue de 
toute urgence. * 


83. Le Rapporteur spécial est également préoccupé par de multiples rapports que les 
membres des familles des suspects, y compris les enfants et les personnes Agées, sont 
soumis a des mauvais traitements, y compris l'utilisation de la force, les arrestations, 
menaces d'arrestation, et, dans de rares cas, les agressions sexuelles, au cours des 
arrestations et des perquisitions dans les locaux des suspects ou dans les maisons de leurs 
familles. Il a également entendu des rapports troublants que les membres de la famille sont 
parfois détenus illégalement comme un moyen de pression sur le suspect, en particulier 
dans le contexte des opérations de lutte contre le terrorisme, et que les arrestations sont 
souvent effectuées sans mandat, en violation de l'article 29 de la Constitution et de I'actuel 
article 13bis du Code de procédure pénale. 


En réponse aux allégations de l’usage de dispositifs a décharge électrique dans trois centres de 
détention, le Gouvernement a signalé l'ouverture d'une enquéte en constatant, selon |’ investigation, 
que « aucun abus n’a été commis par des agents travaillant dans les centres de détention, aucune 
plainte n’a été soumise a n’importe quelle unité de sécurité ou tribunal ». Voir « Des failles dans le 
systéme : La situation des personnes en garde a vue en Tunisie », 5 décembre 2013, disponible sur le 
lien: http://www.hrw.org/sites/default/files/reports/tunisial 1 13fr_sumandrecs_3.pdf 

Voir, par exemple, Human Rights Watch, «Tunisie : Mort suspecte en détention », 13 octobre 2014 
disponible sur le lien: http://www.hrw.org/fr/news/2014/10/13/tunisie-mort-suspecte-en-detention 
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Usage excessif de la force et lutte contre le terrorisme 


84. Le Rapporteur spécial a appris que des dizaines voire des centaines de personnes ont 
été soumises a de mauvais traitements, et méme a la torture dans le cadre des opérations 
antiterroristes depuis sa derniére visite. Les mesures antiterroristes doivent toujours 
respecter les droits de l'homme et l'interdiction absolue de la torture et des mauvais 
traitements dans le droit national et international. Le Rapporteur spécial exhorte le 
Gouvernement a veiller a ce que le projet d'amendement de la loi nationale de lutte contre 
le terrorisme de 2003 prenne en considération les normes internationales des droits de 
l'homme concernées. I] reconnait que le projet d'amendement comprend une exception au 
refoulement automatique des ressortissants étrangers étant jugés et condamnés pour des 
actes terroristes en Tunisie apres avoir purgé leur peine, quand il y'a de réelles raisons de 
croire que la personne concernée est a risque d'étre soumis a la torture, conformément a 
l'article 3 de la Convention. Les autorités sont encouragées a continuer les consultations 
avec la société civile et examiner les normes des droits de l'homme pertinents dans la 
révision et l'adoption d'amendements a la loi de lutte contre le terrorisme, y compris celles 
élucidées par le mandat du Rapporteur spécial sur la promotion et la protection des droits de 
l'homme et des libertés fondamentales dans la lutte antiterroriste.°* Le Gouvernement est 
encouragé a s'assurer que, en droit et en pratique, les personnes accusées de terrorisme 
jouissent de leur droit a un proces équitable et aux garanties d'une procédure réguli¢re qui 
servent comme des garanties fondamentales contre la torture et les mauvais traitements, y 
compris l'exclusion des preuves obtenues sous la torture de toute procédure judiciaire. Le 
Gouvernement doit veiller a ce qu'il n'y ait pas d'impunité quant aux violations graves des 
droits de l'homme commises au nom de mesures de lutte contre le terrorisme, et que les 
exceptions liées au terrorisme ne soient pas introduites dans la législation de maniere a ce 
que les suspects soient privés des garanties procédurales ou des droits a une procédure 
réguliére. 


85. Le Rapporteur spécial s'inquicte de l'usage excessif de la force contre les 
manifestants depuis sa derniere visite, y compris les incidents en avril 2012 a Tunis, 
novembre 2012 a Siliana et mai 2013 a Tunis, selon les informations que lui sont 
parvenues. Alors qu'il se félicite de la mise en place d'une commission d'enquéte par 
l'Assemblée nationale constituante (ANC) pour examiner les circonstances de la répression 
d'une manifestation a Tunis le 9 avril 2012, il regrette qu'aucun progrés pour établir des 
conclusions ou pour publier un rapport ne soit fait a ce jour par ladite commission. II 
engage le Gouvernement a faire le suivi des trente plaintes qui auraient été déposées dans le 
cadre de cet incident et 4 mener des enquétes rapides, indépendantes et impartiales sur tous 
les incidents similaires et toutes les plaintes relatives. 


86. Aucours de sa visite, le Rapporteur spécial a regu des témoignages contradictoires 
quant a savoir si un amendement a la Loi n° 1969-4 réglementant les réunions publiques, 
corteges, défilés, manifestations et attroupements sera entrepris ou si le réglement sur 
l'usage de la force est en cours d’élaboration. I] a noté un manque de clarté concernant les 
normes acceptables régissant l'usage de la force et exhorte les autorités a4 envisager la 
modification de la législation afin de garantir que les normes nationales sont en 
concordance avec celles définies par les Principes de base des Nations Unies sur le recours 


a la force et l'utilisation des armes a feu.°? Le Rapporteur spécial estime qu'une telle 


Voir Rapport du Rapporteur spécial Martin Scheinin sur sa mission en Tunisie, décembre 2010 
(A/HRC/16/5 1/Add.2). 

Selon le Principe n° 9, « Les responsables de l'application des lois ne doivent pas faire usage d'armes 
a feu contre des personnes, sauf en cas de légitime défense ou pour défendre des tiers contre une 
menace imminente de mort ou de blessure grave, ou pour prévenir une infraction particuliérement 
grave mettant sérieusement en danger des vies humaines, ou pour procéder a l'arrestation d'une 
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modification de la législation en vigueur, accompagné par la bonne formation des 
responsables de I'application de la loi sur les normes acceptables, aidera a aligner les 
actions des forces de sécurité et application de la loi sur les principes de I'Etat de droit, a 
faciliter la dissociation des normes actuelles des comportements illicites de l'ancien régime 
et a réduire les mauvais traitements infligés aux manifestants par les forces de I'ordre. II se 
félicite des informations que lui sont parvenues selon lesquelles des sessions de formation 
ont été organisées au profit des forces de sécurité, y compris des formations sur les normes 
internationales des droits de l'homme et I'interdiction de la torture. 


Enquétes et poursuites judiciaires 


87. Le Gouvernement a une obligation légale de mener des enquétes rapides, 
indépendantes et impartiales sur toutes les allégations d'actes de torture et de mauvais 
traitements, y compris ceux qui ont eu lieu avant, pendant et apres la Révolution, et de 
procéder a des poursuites efficaces qui aboutissent a des condamnations et des peines en 
fonction de la gravité des crimes. Le Rapporteur spécial s'inquiete du manque apparent de 
progres dans la lutte contre l'impunité qui, a son avis, entrave les efforts pour éradiquer et 
prévenir la torture et les mauvais traitements en Tunisie aujourd'hui. Alors qu'il se félicite 
du fait qu'il y'a eu quelques condamnations dans des procés concernant des violations des 
droits de l'homme a la fois avant et pendant la révolution, il est préoccupé par le tres faible 
nombre de condamnations et l'absence de sanctions sévéres pour les cas de torture, malgré 
la disponibilité des mécanismes juridiques et administratifs nationaux de recours. II est 
particuliérement troublé par le manque apparent de poursuites judiciaires quant aux actes de 
torture au sens de l'article 101 bis du Code pénal. Des informations lui sont parvenues selon 
lesquelles un seul jugement de deux ans de prison a été rendu pour actes de torture au sens 
de cette disposition dans le cas de Sami Belhadef le 25 mars 2011 (concernant les actes 
survenus en mars 2004), et ce avant sa visite. Le Rapporteur spécial a entendu, mais a été 
incapable de confirmer, que l'affaire de Barraket Essahel a abouti a une condamnation pour 
torture en vertu de l'article 101bis du Code pénal a la suite d'un jugement de tribunal 
administratif en décembre 2014, mais il se déclare préoccupé par les informations selon 
lesquelles la plupart des condamnations dans I'affaire étaient pour des infractions moins 
graves, et par le fait que l'enquéte ne répond pas aux normes requises par le droit 
international. 


88. Le Rapporteur spécial remercie le Gouvernement qui lui a fourni quelques 
statistiques relatives a des cas de torture. Le Gouvernement a relayé l'information qu'il y'a 
230 cas enregistrés de torture, y compris 91 a Tunis qui attendent le proces devant les 
tribunaux de premiere instance. Le Rapporteur spécial regrette que le Gouvernement n/’ait 
pas fourni de plus amples informations concernant les enquétes, accusations portées et la 
détermination des cas individuels. Par ailleurs, il a appris de la récente soumission de son 
rapport national au Comité contre la torture que 165 de ces cas sont en phase d'enquéte, 
alors que la détermination de la majorité des cas restants demeure inconnue. Dans cette 
présentation, le Gouvernement a indiqué que 20 cas ont été renvoyés devant des tribunaux 
militaires; six ont été rejetées pour manque d'éléments de preuves; dans deux cas, l'accusé a 
regu des peines d'emprisonnement avec sursis; et trois accusés ont été condamnés a une 
amende ou a une peine d'emprisonnement par contumace. 


personne présentant un tel risque et résistant a leur autorité, ou l'empécher de s'échapper, et 
seulement lorsque des mesures moins extrémes sont insuffisantes pour atteindre ces objectifs. Quoi 
qu'il en soit, ils ne recourront intentionnellement a l'usage meurtrier d'armes a feu que si cela est 
absolument inévitable pour protéger des vies humaines ». 
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89. Selon des sources non gouvernementales fiables, des centaines de plaintes ont été 
déposées par les victimes de torture et de mauvais traitements et leurs avocats depuis la 
derniére visite du Rapporteur spécial, mais sans mener a des enquétes adéquates ou 
résolutions satisfaisantes. Selon une estimation, plus de 400 plaintes alléguant des violences 
par des fonctionnaires de I'Etat ont été enregistrés entre le début 2011 et mai 2014 dont plus 
que deux tiers (70%) ont été classées sans suite. Le Rapporteur spécial se félicite de 
l'information faisant état du fait que les autorités aujourd'hui enregistrent des dossiers avec 
plus de diligence qu'avant, mais il continue d'étre préoccupé par rapports aux nombreux cas 
non soumis aux autorités compétentes, sont classées sans suite, ou restent indéfiniment en 
attente de proces. 


90. Dans le cadre du CPP, la police judiciaire, qui releve du ministére de |’ Intérieur, est 
responsable de « constater les infractions, d'en rassembler les preuves, d'en rechercher les 
auteurs et de livrer ces derniers aux tribunaux, tant qu'une information n'est pas ouverte »..°° 
La police judiciaire mene des enquétes préliminaires sous l'autorité du Procureur Général 
de la République’’ jusqu'a ce que l'affaire soit renvoyée a un juge d'instruction par le 
procureur. Le Rapporteur spécial a appris que, bien que la désignation d'un juge 
d'instruction soit obligatoire dans les cas de torture, en l'absence de reglement, les 
procureurs, dans la pratique, exercent leur pouvoir discrétionnaire soit, tout d'abord, de 
mener une enquéte préliminaire avant de renvoyer l'affaire 4 un juge d'instruction ou de 
désigner un juge immédiatement. 


91. Le Rapporteur spécial a regu des informations que le ministére de I'Intérieur sépare 
les fonctions d'enquéte et cette de garde A vue de la police. Cependant, il se déclare 
gravement préoccupé par les plaintes que les procureurs et les juges parfois confient aux 
auteurs présumés d'actes de torture et de mauvais traitements ou leurs superviseurs au sein 
de la police judiciaire l’investigation des plaintes dans lesquelles ils ou leurs collegues sont 
nommés. Le Rapporteur spécial engage le ministére de l'Intérieur a renforcer la capacité et 
l'indépendance de la «Inspection générale de la police » qui méne des activités de 
surveillance et recoit des plaintes en vue de s'assurer que toutes les plaintes soient traitées 
de maniere expédiente, approfondie et équitable. 


92. Conformément a l'article 13 du CPP, tous les officiers de police judiciaire, y compris 
les officiers de la police judiciaire, les procureurs et les juges d'instruction, sont tenus de 
donner avis au procureur de la République de toute infraction dont ils acquiérent la 
connaissance dans l'exercice de leurs fonctions. Les juges d'instruction sont a leur tour 
tenus d'informer les procureurs de la République de toutes les violations portées a leur 
attention ou qui ont été commises en leur présence,” et les officiers de police judiciaire sont 
tenus de transmettre toutes les plaintes, dénonciations et procés-verbaux, sans délai, aux 
procureurs de la République. Article 29 du CPP oblige en outre tous les fonctionnaires 
publics de signaler les violations ont ils acquierent la connaissance aux procureurs. Le 
Rapporteur spécial exhorte le Gouvernement a veiller a ce que les procureurs de la 
République, compte tenu de leur réle important en assurant l'enquéte appropriée et la 
poursuite judiciaire des cas de torture et d'autres mauvais traitements, aient le pouvoir d'agir 
indépendamment du ministeére de la Justice. 


93. Toutefois, le Rapporteur spécial a appris que dans la pratique, les mécanismes 
juridiques et administratifs de recours disponibles ne sont pas utilisés au nom des victimes, 
surtout que les juges d'instruction, les directeurs de prisons, juges de de l'application des 


Code de procédure pénale, art. 9. 

Code de procédure pénale, art. 10. 
Code de procédure pénale, art. 14. 
Code de procédure pénale, art. 19. 
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peines, et les médecins souvent ne signalent pas les allégations aux procureurs. Le 
Rapporteur spécial rappelle a toutes les autorités compétentes, notamment les procureurs de 
la République, qu'ils ont une obligation légale de lancer d'office des enquétes chaque fois 
qu'il y'a des motifs raisonnables de croire que la torture ou de mauvais traitements ont eu 
lieu. Il appelle les autorités judiciaires et administratives a se conformer a leurs obligations 
légales en vertu du droit national et international d'enquéter sur tous les actes et allégations 
de torture et de mauvais traitements, méme en l'absence d'une plainte formelle. 


94. Le Rapporteur spécial a appris que le Substitut du procureur de la République dans 
la région de Tunis a été chargé de recevoir les plaintes de torture en vertu d'une décision 
interne par le Tribunal de premiere instance de Tunis en 2011. Toutefois, et selon des 
informations que lui sont parvenues, le Procureur spécialisé n'enregistre pas 
automatiquement toutes les plaintes. [I est particulicrement préoccupé par les retards 
excessifs et réguliers liés a l'ouverture d'enquétes. Le Rapporteur spécial rappelle au 
Gouvernement que ces retards ont tendance a entraver I'accés a la justice et l'efficacité des 
enquétes, y compris la collecte de preuves médico-légales. Il presse le Gouvernement de 
prendre des mesures rapides et efficaces pour assurer l'enregistrement et 
l'investigation appropriée de toutes les plaintes de torture et de mauvais traitement, en vue 
de poursuivre et punir les responsables, et appelle les autorités a assurer plus de 
transparence et une communication interne plus efficace entre les autorités telles que la 
police judiciaire, les procureurs et les juges d'instruction. Dans ce contexte, il se félicite de 
la récente publication d'un Guide pour les juges sur la lutte contre la torture dans le droit 
tunisien a l'automne de 2014, avec Il'intention d'aider les juges et les membres du Ministére 
public et les magistrats chargés de |’investigation dans les Chambres criminelles, a faire 
leur travail, y compris la familiarisation avec les normes internationales d'enquéte, 
d'interrogatoire, et des procédures de documentation dans les cas de torture et d'autres 
mauvais traitements, ainsi que I'obligation de traduire les coupables en justice et d'accorder 
des réparations justes aux victimes. Le Rapporteur spécial recommande qu'une formation 
complémentaire sur les méthodes d'enquétes rapides et impartiales sur toutes les allégations 
de torture, mauvais traitements, décés en détention, ainsi que d'autres violations graves des 
droits de l'homme soit mise en ceuvre au profit des juges, procureurs et avocats. 


95. Le Rapporteur spécial est particuliérement préoccupé selon les informations 
crédibles que lui sont parvenues par les représailles contre les victimes qui se plaignent de 
la torture et, dans certains cas, contre leurs familles. Plusieurs rapports ont indiqué que 
certaines personnes qui se plaignaient de la torture et de mauvais traitements ont ensuite été 
victimes d'intimidation, de pression et d'harcélement de la police, et le Rapporteur spécial a 
appris que les victimes ont souvent peur de porter plainte auprés des autorités. 


Impunité pour les actes de torture et de mauvais traitements commis avant et pendant 
la révolution 


96. Le Rapporteur spécial réitére son appel a 'Etat d'enquéter, de poursuivre et punir les 
actes de torture survenus sous l'ancien régime, y compris la poursuite des plus hautes 
autorités, si la preuve le justifie. Il rappelle et réitére l'observation faite par le Rapporteur 
spécial sur la promotion de la vérité, la justice, la réparation et des garanties de non- 
récurrence d'une stratégie de poursuite délibérée et globale pour faire face a des cas 
présumés de violations graves des droits de l'homme, y compris les actes de torture et de 
mauvais le traitement, avant et pendant le soulevement en Tunisie; cette stratégie n'a pas 
encore été mise en place.” II se félicite des nouvelles que le ministére de la Justice travaille 
en collaboration avec I'Instance Vérité et Dignité sur une stratégie, et espére que cela se 
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traduira par un effort pratique et sérieux pour poursuivre et punir les auteurs de violations 
graves des droits de l'homme commises sous l'ancien régime. 


97. Le Rapporteur spécial se félicite du fait que la Tunisie a poursuivi et jugé certains 
auteurs présumés de violations graves des droits de l'homme commises avant et au cours de 
la révolution. Cependant, il note avec préoccupation l'insatisfaction néanmoins exprimée 
par les victimes et leurs familles qui citent le manque d'accés a la justice, une pénurie de 
proces et de poursuites, ainsi que les difficultés a obtenir des informations concernant l'état 
d'avancement des plaintes. Le Rapporteur spécial reconnait que les procés de Tunis, Le Kef 
et Sfax soient terminés tout en ayant trainé 53 anciens responsables de I'Etat devant les 
tribunaux militaires et ayant débouché sur la condamnation d'un certain nombre d'accusés 
pour des violations graves des droits de l'homme commises pendant la révolution; il semble 
que ces proces ont été généralement menés d'une maniére qui respecte les droits des 
accusés. Le Rapporteur spécial se fait l'écho des préoccupations de la société civile et des 
victimes et de leurs familles quant a la clémence des peines, qui ne semblent pas étre 
proportionnelles a la gravité des crimes commis, dans la plupart de ces cas. II est également 
préoccupé par les rapports que les peines dans ces procés ont été réduites en appel et que 
certains accusés ont été libérés apres avoir purgé leur peine minimale obligatoire, et 
rappelle au Gouvernement que les peines doivent étre proportionnelles a la gravité des 
crimes. 


98. Le Rapporteur spécial s'inquiéte de l'utilisation de la justice militaire en vertu de 
l'article 22 de la Loi n° 82-70 du 6 aout 1982 portant statut général des forces de sécurité 
intérieure (tel que abrogé par le Décret-loi n° 2011-69 du 29 juillet 2011 modifiant et 
complétant le code de justice militaire) qui donne la compétence aux. tribunaux militaires 
pour les infractions commises par des membres des forces de sécurité dans l'exercice de 
leurs fonctions, indépendamment de I'identité/ état civile de la victime. Le Rapporteur 
spécial est préoccupé par l'imprécision de cet article et l'incertitude juridique concernant 
l'application de la justice militaire au point que les avocats et les victimes ne savent pas si 
les tribunaux civils ou militaires sont compétents pour juger des cas de torture dans de 
nombreux cas. Le Rapport spécial se fait l'écho aussi des préoccupations largement 
répandues au sujet des proces a huis clos devant des tribunaux militaires et l'indépendance 
des tribunaux militaires du ministere de la Défense. Certains rapports indiquent que 
l'utilisation de la justice militaire dans les procés de Tunis, Le Kef, et Sfax a compromis la 
responsabilité sur certains points importants, par exemple en empéchant les familles des 
victimes d'avoir accés aux enquétes ou procédures. I] exhorte le Gouvernement a effectuer 
des réformes minimisant l'apparition de civils devant des tribunaux militaires, et a s'assurer 
que les violations des droits de I'homme commises par les forces de sécurité, y compris la 
torture et les mauvais traitements, soient jugées dans le systéme de justice civile. 


Independence de la magistrature 


99. Le Rapporteur spécial reste préoccupé par les plaintes que les juges et les procureurs 
souvent ne font pas de réaction quant aux preuves de torture et de mauvais traitements, et 
que le pouvoir judiciaire reste influencé par les branches du pouvoir exécutif, et rappelle la 
déclaration du Rapporteur spécial sur l'indépendance des juges et des avocats en décembre 
2014 que les liens étroits entre le pouvoir judiciaire et le pouvoir exécutif mis en place sous 
le régime précédent « ont encore besoin [...] d'étre rompus afin que les juges peuvent 
devenir indépendants dans la pratique ».°' Il est encouragé par les dispositions 
constitutionnelles prévoyant l'indépendance de la magistrature, les juges, les procureurs et 


Rapporteur spécial des Nations Unies sur l'indépendance des juges et des avocats, Observations 
préliminaires sur la visite officielle en Tunisie, le 5 décembre 2014. 
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les avocats, et recommande vivement au Gouvernement d'aller de l'avant avec des 


propositions efficaces d'effectuer le vetting, les réformes garantissant l'indépendance et 
l'autorégulation du pouvoir judiciaire, et les initiatives visant a lutter contre la corruption et 
a combattre les perceptions négatives entretenues par le public au sujet de systeme 
judiciaire, en vue de réduire I'arriéré actuel concernant les affaires pendantes et s'assurer 
que des investigations approfondies, indépendantes et impartiales violations quant aux 
violations graves de droits de l'homme, y compris la torture et les mauvais traitements, 
ménent vers la traduction en justice des auteurs. 


100. Le Rapporteur spécial craint que les procureurs ne jouissent pas l'indépendance 
nécessaire du ministere de la Justice et que leur pouvoir discrétionnaire d'attribuer des 
dossiers a des juges d'instruction de leur choix engendre I'absence d'enquétes efficaces sur 
les violations graves des droits de l'homme, y compris la torture et les mauvais 
traitements.® Le Rapporteur spécial encourage en outre la coopération du Gouvernement 
avec les partenaires internationaux et la société civile sur la question de la réforme de la 
justice, comme par exemple la consultation nationale organisée récemment avec le soutien 
du PNUD, ainsi que I'élaboration de plans d'action pour faire face a l'arriéré judiciaire et 
effectuer une réforme plus large du systéme judiciaire. 


Réparations et réhabilitation 


101. Le Rapporteur spécial regrette que le Gouvernement n’ait pas adopté une législation 
permettant aux victimes de la torture d'obtenir une réparation, y compris une indemnisation 
et une réhabilitation aussi complete que possible, conformément a ses recommandations 
antérieures. Il félicite le Ministére de la santé pour l'ouverture du premier centre de 
réhabilitation pour les victimes de la torture, le 9 décembre 2014, qui est destiné a fournir 
des soins médicaux et psychologiques a toutes les victimes de la torture, y compris les 
anciens prisonniers politiques. D'autres initiatives, comme le projet de partenariat entre le 
ministére des Affaires sociales et de l'Institut danois contre la torture (Danish Institute 
Against Torture ou DIGNITY), destiné a fournir un soutien administratif et technique quant 
aux soins de réhabilitation psychosociale aux victimes de la torture, sont également les 
bienvenus. 


102. Toutefois, le Rapporteur spécial veut faire part de sa vive inquiétude concernant les 
rapports constants, faisant état du fait que les victimes de violations des droits de l'homme 
commises avant et pendant la révolution n'ont pas regu une réparation et une indemnisation 
adéquate, et continue d'exprimer l'espoir que les réparations a travers le processus juridique 
approprié, notamment a travers les mécanismes de la justice transitionnelle nouvellement 
mis en ceuvre, seront fournies aux victimes. II réitére son appel au Gouvernement de fournir 
des services publics spécialisés destinés a la réhabilitation médicale, psychologique et 
sociale des victimes de la torture. 


Conditions dans les lieux de détention 


103. Li'article 30 de la Constitution définit le droit de chaque détenu a un traitement 
humain qui préserve sa dignité. Les prisons en Tunisie sont administrées par le ministére de 
la Justice, tandis que les établissements de la garde a vue sont administrés par le ministere 
de I'Intérieur. Le Rapporteur spécial félicite le Gouvernement pour permettre au Bureau du 
HCDH en Tunisie pour visiter les centres de détention. I] a regu des rapports que les prisons 


Constitution, articles 102, 103, 104 et 109. 
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restent extrémement surpeuplées, avec des taux de surcapacité atteignant plus de 150% 
dans certains cas, selon la Direction générale des prisons et de la rééducation.™ 


104. Lors de sa visite a la prison de Mornaguia, le Rapporteur spécial a observé 
directement que la surpopulation semble étre plus grave que lors de sa derniére visite. Le 
Rapporteur spécial a appris que la population carcérale moyenne de la Tunisie s'éléve a 
environ 24 000 comparée a 26 000 a l'occasion de sa visite en 2011. Le Gouvernement a 
déclaré qu'il y'a un grand manque de ressources humaines qui sont inf€érieures aux normes 
internationales acceptables, notamment qu'il y’a 2 000 gardiens de prison, 36 médecins 
résidents (ou permanents), 28 psychologues, 14 dentistes, mais aucun psychiatre permanent 
pour toute la population carcérale de la Tunisie. Le Rapporteur spécial note avec 
préoccupation que la surpopulation carcérale engendre un effet négatif sur les droits des 
détenus, des conditions sanitaires inhumaines et un déni des services essentiels comme les 
soins médicaux, ainsi que des possibilités de visites, d'exercice physique et de travail. 


105. Alors que la plupart des rapports de torture et de mauvais traitements infligés par les 
autorités ont été signalés lors de l'arrestation et de l'interrogatoire, le Rapporteur spécial a 
regu des rapports rares de torture et de mauvais traitements dans les prisons, et a constaté 
que les détenus en Tunisie connaissent des conditions de détention et des traitements 
inhumains dans les prisons. Lors de sa visite a la prison de Mornaguia, il a appris que la 
prison fonctionnait a 16% de surcapacité, avec 6 300 détenus (alors que sa capacité est de 5 
400). Il a été informé que la prison avait huit médecins résidents, ainsi que deux dentistes 
résidents et deux contractuels. D'autres estimations fournies par le Gouvernement indiquent 
que la prison dispose d’un médecin pour 1000 détenus. Dans un cas, le Rapporteur spécial a 
constaté que 62 détenus étaient logés dans une seule cellule de 30 lits. Le Rapporteur 
spécial a recu des informations selon lesquelles certains détenus se plaignaient du fait qu’on 
leur a refusé des soins médicaux, y compris psychiatriques, réclamés. Des informations lui 
sont également parvenues selon lesquelles certains détenus se plaignaient des conditions 
sanitaires, y compris la disponibilité de toilettes, surtout que quelques détenus avaient 
signalé la propagation des maladies de peau, et la qualité et la quantité de la nourriture, 
avec des repas qui auraient été servis deux fois par jour. Alors que les autorités ont indiqué 
que les détenus sont autorisés a une passer période de 90 minutes a deux heures par jour a 
l'extérieure des cellules, certains détenus ont déclaré n'étant autorisés a sortir que pendant 
15 minutes par jour. Le Rapporteur spécial a regu des informations selon lesquelles certains 
détenus se voyaient privés de leurs droits a la visite et qu'ils étaient placés en isolement 
pendant plusieurs semaines en guise de punition. 


106. Le Rapporteur spécial a constaté que les 10 4 20 mineurs incarcérés dans la prison 
de Mornaguia avaient été placés séparément des adultes dans un pavillon séparé 
conformément a l'article 10 de la Loi relative a l'organisation des prisons. Ceci est en 
accord avec d'autres rapports que les mineurs et les femmes sont incarcérés séparément en 
Tunisie. Toutefois, le Rapporteur spécial note avec préoccupation les rapports du Bureau du 
HCDH en Tunisie que la séparation des détenus selon les chefs d'accusation et les casiers 
judiciaires, ainsi que la séparation entre détenus condamnés et détenus en attente de 
jugement, n'est pas respecté dans la plupart des centres de détention a travers le pays. 


Voir les rapports publiés par le Bureau du Haut-commissaire aux droits de l'homme des Nations Unies 
sur l'état des prisons en Tunisie, le 25 avril 2014, disponible sur: 

http://www. ohchr.org/EN/NewsE vents/Pages/ReportsOnStateOfPrisonsInTunisia.aspx. Les taux de 
surpopulation les plus élevés ont été signalés dans les prisons de Jendouba, Messaadine-Sousse, 
Kairouan et Kasserine. Ces taux sont mesurés selon le nombre de lits, qui sont habituellement 
installés deux ou trois niveaux, plutot qu’en termes de superficie. 
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107. Aucours de sa visite au centre de garde a vue de Bouchoucha, le Rapporteur spécial 
a été informé par les autorités que les détenus n'étaient pas autorisés a consulter un avocat, 
recevoir des visites ou appels téléphoniques pendant leur séjour. Le Rapporteur spécial a 
recu des informations selon lesquelles certains détenus se plaignaient de la qualité et la 
quantité de la nourriture et aux insultes par des gardiens, et des rapports que les détenus 
n'étaient autorisés a accéder aux toilettes qu'une seule fois pendant la journée et une fois le 
soir. Les autorités ont insisté que le délai de six jours de détention soit respecté, et que les 
autorités contactaient le poste de police responsable de l'arrestation et le transfert de chaque 
détenu au Centre apres six jours. Néanmoins, le Rapporteur spécial a regu des informations 
selon lesquelles la durée de la garde a vue dépasse parfois la limite maximale pour atteindre 
un maximum de 15% des personnes gardées a vue, 4 un moment donné, et dans de rares cas 
dépasse un mois. Le Rapporteur spécial a appris que le centre de détention de Bouchoucha 
avait un médecin résident et un infirmier le matin, mais que les examens médicaux ne sont 
pas systématiquement entrepris pour les détenus transférés. Il a été informé que lorsque les 
détenus arrivant au centre de détention avaient des signes de maladie ou de violence, ils 
sont envoyés a l'hdpital, et ne sont admis qu'avec un certificat médical. En outre, bien que 
les autorités du centre de détention en tant que telles tiennent des registres des conditions 
médicales des détenus, ils ne semblent pas avoir signalé les cas potentiels de mauvais 
traitements au procureur. Le Rapporteur spécial exhorte les autorités a procéder a des 
examens médicaux de routine sur tous les gardés 4 vue accédant aux postes de police et aux 
centres de garde a vue, malgré le fait que ce droit n'est pas garanti dans la législation. 


108. Le Rapporteur spécial a également recu plusieurs rapports quant aux trés mauvaises 
conditions dans d'autres centres de garde a vue, tels que les conditions sanitaires non 
hygiéniques et déplorables, l'accés insuffisant a l'eau courante, au savon et aux douches; les 
déficiences structurelles menant a une gestion inadéquate des déchets; et un manque de lits 
et de matelas. Il a également entendu des récits quant a la nutrition inadéquate, y compris 
l’insuffisance de la nourriture fournie, et des rapports que les mineurs ne sont pas toujours 
séparés des adultes placés en garde a vue. 


109. Le Rapporteur spécial a appris qu'en mois d'octobre 2012, le CICR et le ministére de 
l'Intérieur ont lancé un projet sur l'amélioration du traitement des personnes en détention 
provisoire, qui vise a développer et mettre en ceuvre une stratégie pour améliorer les 
conditions des détenus en attente de jugement conformément aux normes internationales. 
Le projet se poursuivra jusqu'en 2016 et comporte des propositions pour de nouvelles lois 
incorporant plus de garanties et de meilleures garanties contre les mauvais traitements de 
suspects en détention provisoire, la rédaction d'un code de conduite pour les agents 
d'application de la loi, et la formation de plus de 3 000 membres des forces de sécurité dans 
toute la Tunisie. Le Rapporteur spécial s'inquiete que les juges d'application des peines, qui 
sont chargés d'assurer le contréle judiciaire des conditions de détention dans les prisons et 
l'exécution des peines privatives de liberté, surveillent l'exécution des peines et des 
conditions de détention des détenus condamnés, contrdlant donc qu'a peu pres 40% des 
détenus en Tunisie. Le Rapporteur spécial recommande vivement au Gouvernement 
d'assurer une surveillance adéquate des centres de garde a vue par les procureurs, comme 
l'exige la loi. 


110. Le Rapporteur spécial a appris qu'un projet développé avec le CICR est en cours 
pour transférer la responsabilité du systeme de santé pénitentiaire du ministére de la Justice 
(la Direction générale des prisons et de la rééducation) au Ministére de la santé. Le projet 
est actuellement testé dans plusieurs prisons. Le Rapporteur spécial exhorte le 
Gouvernement de poursuive jusqu'au bout cette initiative en vue de garantir la pleine 
indépendance du personnel médical de la prison. 


111. Le Rapporteur spécial a appris que plus de la moitié, soit environ 13000 des détenus 
de la Tunisie, sont en détention provisoire, et note avec inquiétude la dépendance excessive 


67 


3 0112 115668011 


A/HRC/28/68/Add.2 


du Gouvernement sur la détention préventive et la condamnation a une peine 
d'emprisonnement pour des infractions comme la consommation de drogue. Bien que la 
période maximale de la détention préventive est de 14 mois pour les délits graves et neuf 
mois pour les crimes, le Rapporteur spécial a entendu plusieurs rapports que ces périodes 
sont parfois, mais pas souvent, dépassées dans la pratique, avec quelques détenus ayant 
signalé qu'ils avaient passé jusqu'a trois ans en détention provisoire. Le Rapporteur spécial 
réitére l'obligation de rendre l'emprisonnement, dans la législation et dans la pratique, une 
mesure de dernier recours, et invite le Gouvernement a envisager en particulier l'utilisation 
de mesures non privatives de liberté a titre de sanction, telles que les amendes et la 
suspension de peine pour certaines infractions, y compris les infractions mineures relatives 
aux stupéfiants. Il appelle le Gouvernement a envisager une plus grande utilisation de la 
caution et des mesures alternatives a la détention, dans des circonstances appropriées. 


D. Conclusions et recommandations 


112. Le Rapporteur spécial se réjouis de l'engagement continu de la Tunisie 4 
éradiquer la torture et les réformes institutionnelles et juridiques positives qu'elle a 
menée depuis la Révolution, y compris l'adoption d'une nouvelle Constitution, la 
législation sur la justice transitionnelle, et la création de l'Instance Vérité et Dignité, 
qu'il espére seront en mesure d'assurer l'accés a la justice et a la réparation a toutes 
les victimes de torture et de mauvais traitements. Le Rapporteur spécial observe 
qu'un bon nombre de ses recommandations de 2012 restent valables, et espére que ce 
rapport de suivi permettra de gagner du terrain quant aux réformes importantes dans 
la poursuite de l'éradication de la torture et des mauvais traitements et du cycle de 
l'impunité liée aux violations graves de la Loi internationale des droits de l'homme. Il 
exhorte le nouveau Gouvernement a maintenir l'élan créé par la transition réussie de 
l'Etat vers la démocratie pour atteindre les objectifs de la responsabilisation, assurer 
l'accés a la justice et aux réparations aux victimes et a leurs familles, institutionnaliser 
les garanties appropriées contre la torture et autres mauvais traitements, et améliorer 
les conditions de détention a travers la Tunisie. 


113. Le Gouvernement doit en particulier assurer des enquétes_ rapides, 
indépendantes et impartiales sur toutes les allégations de torture et de mauvais 
traitements, ainsi que les poursuites et les condamnations conformément 4 la gravité 
du crime. La définition nationale de la torture doit étre mis en conformité avec la 
Convention, et les réformes institutionnelles et juridiques doivent étre poursuivies 
vigoureusement avec le but de renforcer les garanties et la prévention, en particulier 
en termes de garantir l'accés 4 un avocat des le moment de la privation de liberté, 
raccourcir la période de temps passée en garde a vue jusqu'a un maximum d'un ou de 
deux jours pour tous les crimes, et assurer un examen médical complet au moment de 
l'arrivée et de transfert a partir de tous les centres de détention. Le MNP 
nouvellement créé doit disposer du personnel et des ressources nécessaires en vu de lui 
permettre de s'acquitter de ses fonctions de maniére indépendante et efficace, mais ne 
devrait pas étre comprise comme un substitut 4 la nécessité de permettre a la société 
civile d'effectuer des visites aux lieux de détention, ou a Il'obligation positive de I'Etat 
d'enquéter, de poursuivre et de punir tous les actes de torture. Dans ce contexte, le 
Rapporteur spécial exhorte le Gouvernement 4 continuer d'adopter et mettre en 
cuvre des réformes de fond pour faire de la Tunisie un modéle de transition 
démocratique et un exemple de la facon de mettre effectivement fin 4 une longue 
pratique de la torture. 
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